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Rules and Regulations

Federal Register
Vol. 48, No. 161
Thursday, August 18, 1963

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7CFRPart 2

Revislon of Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and General
Officers of the Department to reflect the
transfer of certain responsibilities
relating to historically Black colleges
and universities and to rename the
Office of Minority Affairs.

EFFECTIVE DATE: August 18, 1983,

FOR FURTHER INFORMATION CONTACT:
Dr. Edgar L. Kendrick, Director, Office of
Grants and Program Systems, U.S.
Department of Agriculture, Washington,
D.C. (202) 447-8885.

SUPPLEMENTARY INFORMATION: The
Food and Agriculture Act of 1977
designated the Department of
Agriculture as the lead agency for
agricultural research and teaching in the
food and agricultural sciences. The
Assistant Secretary for Science and
Education has been assigned this
responsibility within USDA. Executive
Order No. 12232 required increased
participation of historically Black
colleges and universities in the programs
of the Department. The Assistant
Secretary for Administration and the
Office of Minority Affairs (OMA)have
been carrying out that responsibility
within the Department.

Since the Assistant Secretary for
Science and Education is responsible for
teaching programs within the
Department, it has been determined that
he should be assigned program support
and development functions through

which the Department relates to
historically Black colleges and
universities, The Office of Grants and
Program Systems will assist him in
carrying out these responsibilities.

The Assistant Secretary for
Administration and OMA will continue
to have responsibility for monitoring
agency aclivities and evaluating the
effect of Department programs.
Accordingly, the delegations of
authority are revised to reflect this
transfer of responsibility.

In addition, the delegations are
revised to reflect the management
support functions that the Agricultural
Research Service and the Extension
Service perform for other agencies that
report to the Assistant Secretary for
Science and Education.

Also, to better reflect its
responsibilities, the Office of Minority
Affairs has been renamed the Office of
Equal Opportunity.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, it is found upon good cause
that notice and other public procedures
with respect thereto are impractical and
contrary to the public interest, and good
cause is found for making this rule
effective less than 30 days after
publication in the Federal Register.

Further, since this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order 12291. Finally, this action is not a
rule as defined by Pub. L. 96-354, the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

Accordingly, Part 2, Subtitle A, Title 7,
Code of Federal Regulations is amended
as follows:

1. The authority citation for Part 2
reads as follows:

Authority: 5 U.S.C. 301 and Reorganization

Plan No. 2 of 1953, except as otherwise
stated.

Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretaries

2. Section 2.25 is amended by revising
paragraph (h)(16) to read as follows:

§2.25 Delegations of Authority to the
Assistant Secretary for Administration.

(h) ..

(18) Monitor, evaluate, and report on
agency compliance with established
policy and executive orders which
further the participation of historically
Black colleges and universities and with
other colleges and universities with
substantial minority group enrollment in
Departmental programs and activities.

3. Section 2.30 is amended by adding a
new paragraph (a)(76) as follows.

§2.30 Deiegations of authority to the

Assistant Secretary for Science and
Education.
(alt LR

(76) Maintain liaison with the
historically Black colleges and
universities and with other colleges and
universities with substantial minority
group enrollment, and assist USDA
agencies in strengthening such
institutions by facilitating institutional
participation in USDA programs and
activities and by encouraging minority
students to pursue curriculum that could
lead to careers in the food and
agricultural sciences.

4. Section 2.80 is amended by revising
the heading and paragraph (a)(18) to
read as follows:

§ 280 Director, Office of Equal
Opportunity.

(B) ..

(18) Monitor, evaluate, and report on
agency compliance with established
policy and executive orders which
further the participation of historically
Black colleges and universities and with
other colleges and universities with
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substantial minority group enrollment in
Departmental programs and activities.

Subpart N—Delegations of Authority
. by the Assistant Secretary for Science
and Education

5. Section 2,106 is amended by adding
a new paragraph (a)(45) to read as
follows:

§2.106 Administrator, Agricultural
Research Service.

[a) L A

(45) Provide management support
services for the National Agricultural
Library as agreed upon by the agencies
with authority to take actions required
by law or regulation. As used herein, the
term management support services
includes budget, finance, personnel,
procurement, property management,
communications, paperwork
management, ADP support, and related
administrative services.

6. Section 2.108 is amended by adding
a new paragraph (a)(23) to read as
follows:

§2.108 Administrator, Extension Service.

(a) L ) »

(23) Provide management support
services for the Cooperative State
Research Service and the Office of
Grants and Programs Systems as agreed
upon by the agencies with authority to
take actions required by law or
regulation. As used herein, the term
managemen! support services includes
finance, personnel, procurement,
property management, communications,
paperwork management and related
administrative services.

7. Section 2,110 is amended by adding
a new paragraph (a)(15) to read as
follows:

§2.110 Director, Otfice of Grants and
Programs Systems.

(a) .

{5) Maintain liaison with the
historically Black colleges and
universities and with other colleges and
universities with substantial minority
group enrollment, and assist USDA
agencies in strengthening such
institutions by facilitating institutional
participation in USDA programs and
activities and by encouraging minority
students to pursue curriculum that could
lead to careers in the food and
agricultural sciences.

For Subpart C:
Dated: August 15, 1983,
John R. Block,
Secretary of Agriculture

For Subpart J:

Dated: August 15. 1083.
John J. Franke, Jr.,
Asgistant Secretary for Administration.
For Subpart N:
Dated: August 15, 1883,
Orville G. Bentley,
Assistant Secretary for Science and
Education.
[FR Doc. 83-22564 Piled 6-17-83: 848 am]
BILLING CODE 3410-01-M

Agricultural Marketing Service
7 CFR Part 908
{Valencia Orange Reg. 313)

Valencia Oranges Grown in Arizona

and Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period August 19-
August 25, 1983. Such action is needed
to provide for orderly marketing of fresh
Valencia oranges for this period due to
the marketing situation confronting the
orange industry,

EFFECTIVE DATE: August 18, 1983,

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202-447-5075.

SUPPLEMENTARY INFORMATION:
Findings

This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been designated a “non-
major" rule. William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this actibn
will not have a significant economic
impact on a substantial number of small
entities. This action is designed to
promote orderly marketing of the
California-Arizona Valencia orange crop
for the benefit of producers and will not
substantially affect costs for the directly
regulated handlers.

This regulation is issued under the
marketing agreement, as amended, and
Order No. 908, as amended (7 CFR Part
908), regulating the handling of Valencia
oranges grown in Arizona and
designated part of California. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendation and information
submitted by the Valencia Orange
Administrative Committee and upon
other available information. It is hereby

found that this action will tend to
effectuate the declared policy of the Act.

This action is consistent with the
marketing policy for 1982-83. The
marketing policy was recommended by
the committee following discussion at a
public meeting on February 22, 1983. The
committee met again publicly on August
16, 1983 at Los Angeles, California, to
consider the current and prospective —
conditions of supply and demand and
recommended a quantity of Valencia
oranges deemed advisable to be
handled during the specified week. The
committee reports the demand for
Valencia oranges is easy,

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication'in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
policy of the Act to make this regulatory
provision effective as specified, and
handlers have been apprised of such
provisions and the effective time.

List of Subjects in 7 CFR Part 908

Marketing Agreements and Orders,
California, Arizona, Oranges (Valencia),

PART 908—-| AMENDED]
Section 908.613 is added as follows:
§908.613 Valencia Orange Regulation 313.

The quantities of Valencia oranges
grown in California and Arizona which
may be handled during the period
August 19, 1983 through August 25, 1983,
are established as follows:

(1) District 1: 376,000 cartons;

(2) District 2: 424,000 cartons;

(3) District 3: Unlimited cartons.

(Secs. 1-18, 48 Stal. 31, as amended: 7 US.C.

- B01-674)

Dated: August 17, 1983,

Charles R. Brader,

Director, Fruit and Vegetable Division,
Agricultural Marketing Service.

[FR Doc. 83-22910 Filed 8-17-53; 11:28 am]
BILLING CODE 3410-02-M
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Animal and Plant Health Inspection
Service

9 CFR Part 97
[Docket No. 83-071)

Overtime Services Relating to Imports
and Exports; Commuted Traveitime
Allowances

AGENCY: Animal and Plant Health
Inspection Service,USDA.

ACTION: Final rule.

SuMMARY: This document amends
administrative instructions prescribing
commuted traveltime. This amendment
changes commuted traveltime periods to
reflect changes in the time necessarily
spent in reporting to and returning from
the place at which an employee of
Veterinary Service performs overtime or
holiday duty when such travel is
performed solely on account of such
overtime or holiday duty. Such changes
depend upon facts within the knowledge
of the Animal and Plant Health
Inspection Service.

EFFECTIVE DATE: August 18, 1983,

FOR FURTHER INFORMATION CONTACT:
Mr. J. L. Ellis, Executive Officer, VS,
APHIS, USDA, Room 857, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8511.
SUPPLEMENTARY INFORMATION:

Executive Order 12201

This final action has been reviewed
under Executive Order 12291, and has
been determined to be exempt from
those requirements. Bert W. Hawkins,
Administrator, Animal and Plant Health
Inspection Service, has made this
determination because commuted
traveltime allowance are strictly a
function of where the APHIS employee
lives in relation to the place overtime or
holiday duty is performed. As
employees are transferred or change
their residence or as the ploce of
inspection changes, the number of hours
of commuted traveltime allowed may
change. This amendment merely reflects
such changes and serves to notify the
public of the new allowed hours.

It is to the benefit of the public that
these instructions be made effective at
the earlies! practicable date, It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

List of Subjects in 9 CFR Part 97

Exports, Government employees,
Imports, Livestock and livestock

products, Poultry and poultry products,
Transportation.

Part 97—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS

Therefore, pursuant to the authority
conferred upon the Deputy
Administrator, Veterinary Services,
Animal and Plant Health Inspection
Service by § 97.1 of the regulations
concerning overtime services relating to
imports and exports (9 CFR 987.1),
administrative instructions 9 CFR 97.2
(1983 ed.), as amended February 14, 1983
(48 FR 6523-6524), March 2, 1983 (48 FR
8803-8804), and March 15, 1983 (48 FR
10808-10809), prescribing the commuted
traveltime that shall be included in each
period of overtime or holiday duty are
further amended by revising the entries
under “Montana” for “Morgan",
Opheim"”, and “Raymond”, in
appropriate alphabetical sequence as
shown below:

§97.2 Administrative instructions
prescribing commuted traveltime.

- » » . »

COMMUTED TRAVELTIME ALLOWANCES
[in hours)

Montana:
Port of Opheim.._. Opbelm ...
Port of Raymond... Raymond.....

(64 Stat. 561 (7 U.S.C. 2260))

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and conlrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Done at Washington, D.C,, this 12th day of
August 1983,
james O. Lee, Jr.,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. §3-22561 Filed 8-17-83: 845 am]

BILLING CODE 3410-34-M

FEDERAL RESERVE SYSTEM

12 CFR Part 221

[Docket No. 0458]

Credit by Banks for the Purpose of
Purchasing or Carrying Margin Stock;
Regulation U

AGENCY: Federal Reserve System.
ACTION: Final rule, correction.

SUMMARY: This document corrects
printing production errors in a previous
Federal Register document (FR Doc. 83~
20981), appearing in the issue of August
3, 1983, 48 FR 35070,

FOR FURTHER INFORMATION CONTACT:
Robert Lord, Attorney, (202) 452-2781.

The corrections are as follows:

1. Section 221.1{b) of the new rule,
appearing at 48 FR 35078, is corrected by
changing the word “bank" to its plural
form, "banks."

2. Section 221.5(c){10) of the new rule,
appearing at 48 FR 35079 is corrected to
read as follows:

“(10) Loans to specialists. Credit
extended to finance the specialty
security and permitted offset positions
of members of a national securities
exchange who are registered and acting
as specialists on the exchange, provided
the credit is extended on a good faith
loan value basis.”

By order of the Board of Governors of the
Federal Reserve System, August 11, 1983,
William W, Wiles,

Secretary of the Board,
[FR Doc. 5322445 Filod 8-17-63; &45 am]
BILLING CODE 6210-01-M

—— =

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 83-NM-48-AD; Amdt. 39-4704)

Lockheed-California Company Model
L-1011 Series Airplanes; Airworthiness
Directive

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

SUMMARY: On May 3, 1983, the FAA
issued a telegraphic airworthiness
directive (AD) T83-09-51, effective upon
receipt to all known operators of
Lockheed Model L-1011 series airplanes,
certificated in all categories. This AD
required revision of the FAA approved
Airplane Flight Manual (AFM) to
include additional limitations and
emergency procedures. This action was
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prompted by two incidents where
operators reported an uncontrolled high
rate of fuel transfer from fuel tank 2L to
2R. In both instances the problem was
caused by a failed boost pump to engine
feed line fitting in tank 2R resulting in
18, 000 Ibs of fuel being trapped in tank
2R and less than 3,000 1bs. of usable fuel
remaining at landing.

This AD differs from the telegraphic
version by requiring inspection and
replacement, if necessary, of P/N
1527605-101 fittings in fuel tanks 2L and
2R, This AD is hereby published in the
Federal Register to make it effective to
all persons.

DATES: Effective August 18, 1983.

This AD was effective earlier to all
recipients of telegraphic AD T83-09-51,
dated May 3, 1983.

Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.

ADDRESSES: The applicable service
information may be obtained from:
Lockheed-California Company, P.O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. This
information also may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington or at 4344 Donald Douglas
Drive, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Stephen Kolb, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808, telephone (213) 548
2835.

SUPPLEMENTARY INFORMATION: On May
3, 1983, the FAA issued telegraphic AD
T83-09-51 applicable to Lockheed
Mode! L-1011 series airplanes requiring
revision of the FAA approved AFM to
include additional limitations and
emergency procedures.

This action was prompted by two
incidents where operators reported an
uncontrolled high rate of fuel transfer
from fuel tank 2L to 2R. With all
crossfeed valves closed and boost
pumps on, the transfer rate was
approximately 10,000 Ibs/hr., and the
rate doubled with crossfeed valves
open. In both instances, investigation
revealed a failed flange on the boost
pump to the engine feed line fitting, P/N
15276805-101, in tank 2R, resulting in
18,000 Ibs. of fuel being trapped in tank
2R and less than 3,000 Ibs. of usable fuel
remaining at landing. The feed line
separation in tank 2R permitted
uncontrolled fuel transfer from tank 2L,
and resulted in loss of boost pump

pressure in the 2R feed line with no
warning 1o the flight crew. By following
existing Airplane Flight Manual (AFM)
procedures for low fuel quantity in any
tank, specifying crossfeed valves open,
fuel was transferring from tanks 2L, 1,
and 3 into 2R.

Since the affected fittings are identical
in tanks 2L And 2R, the potential exists
for a fitting failure in either tank 2L or
2R. After the failure of a fitting, with
crossfeed valves closed, fuel starvation
to number 2 engine is possible at any
time while on suction feed, and the
remaining fuel in tanks 2L and 2R will
be considered as trapped fuel and not
available for engines 1 and 3. If the
transfer of fuel into tank 2L or 2R is
allowed to continue without corrective
action by the flight crew, there may be a
lateral imbalance between tanks 2L and
2R of approximately 25,000 Ibs of fuel.

This AD differs from the telegraphic
version by requiring inspection and
replacement, if necessary, of the P/N
1527605-101 fittings in tanks 2L and 2R
in accordance with Lockheed 1-1011
Service Bulletin 093-28-060. This
requirement is added by a new
paragraph C. Paragraph C. and D, are
reidentified as D. and E.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD requires a
revision to the AFM Limitations and
Emergency Procedures sections and
inspection and replacement, if
necessary, of P/N 1527605-101 fittings in
fuel tanks 2L and 2R.

Since a situation existed, and still
exists, that requires immediate adoption
of this regulation, it is found that notice
and public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Lockheed-California Company: Applies to
Lockheed California Company L-1011
series airplanes certificated in all
categories prior to S/N 1201 not in
compliance with Lockheed L1011
Service Bulletin 093-28-060, dated June
18, 1880; Revision 1, dated November 20,
1880; Revision 2, dated April 28, 1983; or
later revisions approved by the Manager,
Los Angeles Aircraft Certification Office,

FAA. Northwest Mountain Region,
Compliance required as indicated unless
previously accomplished.

A. Within 5 calendar days after recipt of
this AD, revise the Lockheed 11011 FAA
approved Airplane Flight Manual (AFM) LR-
25925 to add the following and provide to
flight crews:

Section 1—Limitations

Fuel system

1. In addition to normal fuel reserves, flight
planning must be predicated on the following:

(a) A fuel fitting failure occurs in tank 2L or
ZR at anytime during the flight.

(b) At the time of failure, the fuel in tanks
2L and 2R is considered to be trapped and
unavailable to any engine.

() At the time of failure, number 2 engine
is considered to become inoperative, and

(d) At the time of failure, a landing can be
accomplished al a suitable airport with the
remaining fuel in tanks 1 and 3.

2. The center crossfeed valve between
tanks 1 and 3 must be operational prior to all
flight operations.

3. Inflight crossfeed operations to number 2
engine are prohibited if either cockpit fuel
quantity indicating system for tank 2L or 2R
is inoperative prior to takeoff,

4. The fuel flow equalizer must be
operational prior to all flight operations.

5. Integrated drive generator (IDG)
assembly for engines number 1 and 3 must be
operative prior to all flight operations more
than 400 nautical miles from a suitable
airport.

Note.—No! applicable to aircraft equipped
with APU fuel supply from tank 3. If number :
engine is shutdown, then engine 2 tank valve
must be closed.

6. During flight, the fuel quantity in each
tank must be closely monitored and logged at
intervals not to exceed 15 minutes.

Section 2—Emergencies

Uncontrolled fuel transfer into fue! tank 2L o)
2R reference

If a fuel quantity differential of 1500 Ibs. or
maore develops between tanks 21, and 2R, the
following procedure applies;

1. All tank pumps—ON,

2. All fuel crossfeed valves—CLOSED,

3. Tank pumps (low quantity tank 2L or
2R}—OFF.

4. Fuel quantity indicators—MONITOR.

5. A. If fuel quantity differential between
tank 2L and 2R decreases, resume normal
operation when fuel tank quantities are
equal.

5, B. If fuel quantity differential between
tank 2L and 2R remains constant, or is
increasing:

(1) All tank 2L and 2R fuel pumps—OFF.

(2) Aircraft range—CHECK.

(3) Continue number 2 engine operation on
suction feed until the low fuel pressure light
illuminates,

(4) Shut down number 2 engine.

B. A copy of this AD inserted in the FAA
approved AFM may be considered as an
acceptable means of compliance with
required AFM revisions,
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C. Within 1200 hours time in service, or
four (4) months after the effective date of this
amendment, whichever occurs first, inspect
and replace, if necessary, P/N 1527605-101
fittings in fuel tanks 2L and 2R as specified in
Part 2, Accomplishment Instructions of
Lockheed L-1011 Service Bulletin 083-28-000,
dited June 18, 1960; Revision 1, dated
November 20, 1880; Revision 2, dated April
28, 1983; or later revisions approved by the
Manager, Los Angeles Aircraft Certification
Office, FAA, Northwest Mountain Region.
This action terminates the requirement for
the AFM revised limitations and emergency
procedures required in paragraph A, above.

D. Alternate means of compliance which
provide an equivalent level of safety may be
used when spproved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region,

E. Special flight permits may be issued in
accordance with FAR 21,197 and 21,199 to
operate airplanes to a base in order to
comply with the repair requirements of this
AD.

All persons affected by this directive
who have not already received these
documents from the manufacturer may
obtain copies upon request to Lockheed-
California Company, P.O. Box 551,
Burbank, California 91520, Attention:
Commercial Support Contracts, Dept.
63-11, U-33, B-1. These documents also
may be examined at the FAA,
Northwest Mountain Region, 17800
Pacific Highway South, Seattle,
Waghington or the Los Angeles Aircraft
Certification Office, 4344 Donald
Douglas Drive, Long Beach, California.

This Amendment becomes effective
August 18, 1983,

and was effective earlier to those
recipients of telegraphic AD T83-08-51,
dated May 3, 1983,

(Secs. 313(a), 601, and 803 of the Federal
Aviation Act of 1958, as amended, (49 U.S.C,
1354(a), 1421, and 1423); sec. 6{c), Department
of Transportation Act (49 U.S.C. 1655(c)); and
14 CFR 11.89) '

Note.—~The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order
12291, It is impracticable for the agency to
follow the procedures of Order 12281 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Palicies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant/major regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and placed in
the regulatory docket (otherwise, an
evaluation is not required). A copy of it,
when filed, may be obtained by contacting
the person identified under the caption “FoR
FURTHER INFORMATION CONTACT.”

Issued in Seattle, Washington on July 28,
1883,

Wayne ). Barlow,

Acting Director, Northwest Mountain Region.
[FR Doc. §3-22020 Filed 8-17-53 545 am)

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No, 82-NM-69-AD; Amdt. 39-4705]

Sundstrand Data Control, Inc., Model
AV-557A, AV-5578, and AV-557C
Cockpit Voice Recorders;
Airworthiness Directive

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SuMMARY: This amendment adds a new
airworthiness directive (AD) which
requires an inspection and replacement,
as necessary, of the Sundstrand Model
AV-557A, AV-557B and AV-557C
Cockpit Voice Recorders (CVR)
installed on Boeing 727, 737, and 747 and
McDonnell Douglas DC-9 and DC-10
airplanes. This AD is necessary because
some CVRs were manufactured with a
split-type socket connector in the tape
deck housing and are subject to loose
connections which can result in
intermittent operation, erroneous self-
test indications, and/or sensor or tape-
off-reel problems. The failure of a CVR
will result in the loss of data which may
be necessary to determine probable
cause in the event of an accident.

DATE: Effective date September 12, 1983.

ADDRESSES: The Service Bulletin
specified in this airworthiness directive
may be obtained upon request to
Sundstrand Data Control, Inc., Overlake
Industrial Park, Redmond, Washington
98052, or may be examined at the
address shown below.

FOR FURTHER INFORMATION CONTACT:
Mr. Ted Ebina, Systems & Equipment
Branch, ANM-130S, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington,
telephone (206) 767-2500. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68968, Seattle, Washington 98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring the inspection and
replacement, as necessary, of the tape
deck housing connector in all
Sundstrand Models AV-557A, AV-557B,
and AV-557C Cockpit Voice Recorders
was published in the Federal Register on
September 27, 1982 (47 FR 42373). The

comment pericd closed on November 24,
1982.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to all
comments received.

Two commenters recommended the
adoption of the proposed AD as written.

Three commenters concurred with the
intent of the proposed AD, but disagreed
with the AD compliance date. One
commenter suggested the compliance
date be made sooner than the date
specified in the proposed AD while the
remaining two suggested extending the
compliance time. The FAA does not
concur with either extending or reducing
the compliance time. The compliance
time is not unduly burdensome, but
accounts for parts availability and the
manufacturer's capability to modify the
affected CVRs.

Two commenters stated that the
issuance of the proposed AD is not
necessary because; (a) orly a limited
number of the CVRs are defective, and
(b) a service bulletin is adequate to
ensure that each user will comply with
the corrective action. The FAA does not
concur. Two hundred and nine (200)
CVRs were examined by the CVR
manufacturer, Thirty-six percent of the
sampled CVRs (75 out of 209 CVR's) had
split-type socket connectors which
required replacement. Further, the
manufacturer has estimated that 20% of
in-service CVRs may have incorrect
connectors. This data indicates that the
percentage of defective CVRs is
significant. This remedial action,
however, cannot be satisfied by a
service bulletin (SB). The SB only
identifies the potential problems
associated with the CVRs and their
resolution and is not mandatory. The
above two commenters also suggested
that the AD effective date be extended.
The FAA does not concur for reasons
noted above.

It is estimated that over 2,114 CVRs
(not 580 as previously reported in the
NPRM] are affected by this AD and that
it will take approximately % manhour to
identify the type or tape deck housing
connector sockets used. Because of the
importance of ensuring the
environmental integrity of the tape deck
housing, & replacement of connectors
can be accomplished only at the factory.
There will be no charge until January 2,
1984. Based on these figures, the
maximum cost of this AD to all
operators is estimated to be $52,850. For
these reasons, the AD is not considered
to be a major rule under the criteria of
Executive Order 12291. Few, if any,
small entities, within the meaning of the
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Regulatory Flexibility Act will be
affected.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and public interest require the
adoption of the rule as proposed.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircrafl.
Adoption of the Amendment

PART 39—{AMENDED)

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation

Regulations {14 CFR 39.13) is amended

by adding the following new

Airworthiness Director:

Sundstrand Data Control, Inc: Applies to
Sundstrand Model AV-557A, AV-557B
and AV-557C Cockpit Voice Recorders,
{CVR].

To prevent loss of recorded data,
accomplish the following within the next
2,000 hours time in service after the effective
date of this AD, unless alresdy accomplished:

A. Inspect the CVRs for the type of tape
deck housing connector sockets used In
accordance with Sundstrand Service Bulletin
012-0296~104, dated junuary 25, 1982. Remove
CVRs from service that have incorrect
connectors for repair 1o be accomplished at
the factory.

B. Alternate means of compliance which
provide an equivalent level of safety may be
used when approved by the Manager. Seattle
Aircraft Certification Office. FAA. Northwest
Region.

This amendment becomes effective
September 12, 1983.

{Secs. 313{a), 801, and 603, Federal Aviation
Aot of 1958, as amended (490 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)): and 14
CFR 11.89)

Note~For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered ta be major
under Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034 February 26, 1979).
It is further certified under the ¢riteris of the
Regulatory Flexibility Act that this rule will
not have significant economic effect on a
substantial number of small entities since it
involves few, if any, small entities, A final
evaluation has been prepared for this
regulation and has been placed in the docket,
A copy of it may be obtained by contacting
the person identified under the captions “For
FURTHER INFORMATION CONTACT."”

Issued in Seattle, Washington, on July 28,
1883,

Wayne J. Barlow,

Acting Director, Northwest Mountain Region.
[FR Doc. £3-22825 Filed 8-17-& 545 am)

BILLING COOE 4910-13-M

14 CFR Part 39
[Docket No. 83-NM-17-AD; AmdL. 39-4710]

Aerospatiale (Sud Nord) Nord 262A
and 262A-12 Series Airplanes;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) applicable
to Aerospatiale (Sud Nord) Nord 262A
and 262A-12 series airplanes which
requires visunl inspections, treatment
agains! corrosion, and replacement of
rudder hinge support tubes if necessary.
There have been reports of internal
corrosion in rudder hinge support tubes
on the Nord 262 fleet which, if allowed
to progress, could result in loss of rudder
control.

DATES: Effective September 22, 1963,

ADDRESSES: The service bulletin
specified in this AD may be obtained
upon request to Aerospatiale, Service
Commercial N262, Boite Postale 158,
36003 Chateauroux, France or may be
examined at the address shown below.

FOR FURTHER INFORMATION CONTACT:
Mr. Sulmo Mariano, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 8010 East
Marginal Way South, Seattle,
Washington, telephone (206) 767-2530.
Mailing address: FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, C-68966, Seattle, Washington
88168,

SUPPLEMENTARY INFORMATION: The
Direction General de I'Aviation Civile
(DGAC) has declared Aerospatiale N262
Pregate Service Bulletin No. §5-10 as
mandatory. Internal corrosion and
corrosion penetration to the outer
surface has been found in rudder hinge
support tubes during routine
maintenance. The service bulletin
prescribes inspection procedures,
protective treatment and replacement of
components, as necessary, on the rudder
hinge support structure.

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive requiring
visual inspection of the upper and lower
rudder hinge support tubes, support tube
replacement or corrosion protection
treatment, and repetitive inspections as
appropriate was published in the
Federal Register on April 25, 1983 {48 FR
17600). The comment period closed on
June 13, 1983.

Interested parties have been afforded
an opportunity to participate in the

making of this amendment. No
commenls were received.

It is estimated that 16 U.S. registered
airplanes will be affected by this AD,
that it will take about 13 manhours per
airplane to accomplish the required
actions, and that the average labor cost
will be $35 per manhour, Repair parts
are estimated at $250 per airplane.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $11,280. For these
reasons, the AD is not considered to be
a major rule under the criteria of
Executive Order 12291, Few small
entities within the meaning of the
Regulatory Flexibility Act will be
affected by this action.

Therefore, since no new infoymation
has been presented that might change
the rule, the FAA has determined that
air safety and the public interest require
the adoption of the rule as proposed.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§39.13 of Part 30 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive;

Aerospatiale (Sud Nord): Applies to Nord
262A and 262A-12 series airplanes,
certificated in all categories. Compliance
required within 100 hours time in service
or 3 months, whichever ocours first, afler
the effective date of this AD. To prevent
fatlure of the rudder hinge support tubes
und subsequent loss of rudder control,
accomplish the following unless
previously accomplished:

A. Inspect, protect agains) corrasion, or
replace components, if necessary, in
accordance with paragraph il
Accomplishment Instructions, of Asrospatiale
N262 Fregate Service Bulletin No. 55-10,
Revision 1, dated December 29, 1881,

B, Repeal the inspection required by
paragraph A., kbove, at intervals not to
exceed five years.

C. Alternate means of complisnice which
provide an equivalent level of safety may be
used when approved by the Manuger, Seattle
Aircraft Certification Office, FAA, Northwast
Mountain Region.

D. Special flight permits may be fssued in
accordance with FAR 21.187 and 21.190 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

This amendment becomes effective
September 22, 1983.

{Secs. 313(a), 314{a). 601 through 610, and
1102 of the Federal Aviation Act of 1858 (48
U,S.C. 1354(n), 1421 through 1430, and 1502);
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49 U.S.C. 106(g) (Revised, Pub. L. 97-448,
January 12, 1983); and 14 CFR 11.89)

Note,—For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 286, 1879).
1t is further certified under the criteria of the
Regulatory Flexibility Act that this rule will
not have s significant economic effect on &
substantial number of small entities, A final
evaluation has been prepared for this
regulation and has been placed in the docket.
A copy of it may be obtained by contacting
the person identified under the caption “FOR
FURTHER INFORMATION CONTACT."”

lssued in Seattle, Washington on August 8,
1943,
Frederick M. Isaac,
Acting Director, Northwest Mountain Region.
[FR Doc. 83-22624 Piled 8-17-8% 845 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 83-AWA-10)

Alteration of VOR Federal Airways;
Minneapolis, MN, Area

Correction

In FR Doc, 83-20407 beginning on page
34249 in the issue of Thursday, July 28,
1083, make the following correction: On
page 34249, third column, seventh line
from the botton of the page, “V-418
[Amended]" should read “V-418
[Revoked]".

BILLING CODE 1505-01-M

14 CFR Part 71
[Airspace Docket No. 83-AWA-12]

Alteration of VOR Federal Airways;
Albuquerque, NM, Area

Correction

In FR Doc. 83-20405 beginning on page
34248 in the issue of Thursday, July 28,
1983, make the following correction: On
page 34249, second column, twellth line
from the top of the page, “V-389

[Amended]" should read “V-389 [New]".

BILLING CODE 1505-01-M

14 CFR Part 71

[Alrspace Docket No. 83-ANM-3]
Establishment of Transition Area; Fort
Morgan, Colorado

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SuUMMARY: This rule establishes a 700’
transition area to provide controlled

airspace for aircraft executing new NDB
Instrument Approach Procedures to Fort
Morgan Municipal Airport, Fort Morgan,
Colorado. The intended effect of this
action is to ensure segregation of
aircraft using approach procedures in
instrument weather conditions and other
aircraft operating in visual weather
conditions,

EFFECTIVE DATE: September 29, 1983,
FOR FURTHER INFORMATION CONTACT:
Ted Melland, Airspace & Procedures
Specialist, ANM-533, FAA Northwest
Mountain Region, 17900 Pacific Highway
South, C-86968, Seattle, Washington
98168. The telephone number is {208)
431-2533.

SUPPLEMENTARY INFORMATION: The floor
of controlled airspace in this area will
be lowered to 700’ above the ground.
Development of new Instrument
Approach Procedures requires that the
FAA lower the floor of controlled
airspace to ensure that the procedures
will be contained within cotrolled
airspace. The area will be shown on
aeronautical charts which enable other
aircraft to circumnavigate the area in
order to comply with applicable visual
flight rule conditions.

Hislory

On page 20728 of the Federal Register
dated May 9, 1983, the FAA proposed to
amend Section 71.181 of the Federal
Aviation Regulations (14 CFR Part 71) so
as to establish a new 700’ controlled
airspace transition area near Fort
Morgan, Colorado, Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. The U.S. Air Force expressed
concern regarding the possibility of
delays on Military Training Route IR-
416. However, air traffic control
procedures have already been
established which will accommodate
both training activities and approach
procedures. No other comments were
received.

List of Subjects in 14 CFR Part 71
Transition areas—aviation safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Section 71.181 of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) is amended effective
0901 G.M.T., September 29, 1983, as
follows:

Fort Morgan, Colorado (New)

That airspace extending upward from 700
feet above the surface within a 10.5 mile
radius of the Fort Morgan Municipal Airport
(Latitude 40°20'00"N, Longitude 103°48'16"W);
and 9.5 miles southwest to 5.5 miles northeast

of the 333 true bearing (322 magnetic bearing)
extending 18 miles northwest of the airport;
and 9.5 miles southwest to 5.5 miles northeast
of the 151 true bearing (140 magnetic bearing)
extending 19 miles southeast of the airport,
{Secs. 307(a) and 313(s), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (48
U.S.C. 108(g) (Revised Pub. L. 97-449, January
12, 1883); (Sec. 11.85 of the Federal Aviation
Regulations and 14 CFR 11.69))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary 10
keep them operationally current. It
therefore—(1) is not a “major rule” under
Executive Order 12201; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (14 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is 80 minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not bave a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Seattle, Washington on August 8,
1983.

Fredarick M. Issac,
Acting Director, Northwest Mountain Region.

(PR Doc. £3-22019 Filod 5-17-83: 845 am]
BILLING CODE 4210-13-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[T.D. ATF-142; Re: Notices 360 and 412}

Establishment of Los Carneros
Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms; Department of the
Treasury.

ACTION: Final rule (Treasury decision).

SUMMARY: This final rule establishes a
viticultural area in Napa and Sonoma
Counties, California, named “Los
Carneros.” The Bureau of Alcohol,
Tobacco and Firearms (ATF) believes
that the establishment of this viticultural
area and its subsequent use as an
appellation of origin on wine labels and
in wine advertisements will allow
wineries to better designate, and help
consumers to better identify, the wines
from this distinctive grape-growing area.
EFFECTIVE DATE: September 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Steve Simon, FAA, Wine and Beer
Branch, P.O. Box 385, Washington, D.C.
20044-0385; telephone: (202) 566-7626.
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SUPPLEMENTARY INFORMATION:
Background

ATF regulations in 27 CFR Part 4
allow the establishment of definite
viticultural areas and the use of an
approved viticultural area name as an
appellation of origin on wine labels and
in wine advertisements. In 27 CFR
4.25a(e)(1) and 9.11, the term
“viticultural area" is defined as a
delimited, grape-growing region
distinguishable by geographical
features. In 27 CFR 4.25a(e)(2).
procedures for proposing an American
viticultural area are outlined. Those
procedures allow any interested person
to submit a petition for the
establishment of an American
viticultural area.

In response to & petition from
Beaulieu Vineyard, ATF published a
notice of proposed rulemaking, Notice
No. 360, in the Federal Register on
December 15, 1980 (45 FR 82470). Notice
No. 360 proposed a "Los Carneros”
viticultural area with boundaries
entirely within Napa County, California.
ATF solicited public comment
concerning the proposed area, and on
January 14, 1981, a public hearing was
held in Santa Rosa, California.

Based on written comments submitted
and oral testimony from the hearing,
ATF determined that the boundaries of
Los Carneros should extend into
Sonoma County. Consequently, a second
notice of proposed rulemaking, Notice
No. 412, was published in the Federal
Register on June 4, 1982 (47 FR 24344).
Numerous additional comments were
submitted in response to that notice. All
such comments were given careful
consideration in the preparation of this
final rule.

Evidence of Name

“Los Carneros” was the name given
for the area in the original Beaulieu
petition. Evidence submitted al the
hearing and in written comments shows
clearly that, although the area has in the
past been known by other names, this
name is the one by which it is best
known today.

It has come to ATF's attention that the
area is often simply referred to as
“Carneros.” In fact, "Cameros” and
“Los Carneros" are generally used
interchangeably. ATF has approved
many labels, over a period of more than
ten years, that simply use “Carneros,”
and wineries are concerned about the
possible adverse effects of having to
alter the designation by which their
wines have achieved consumer
acceptance. In view of these facts, and
considering that the Spanish word “los"
simply means “the,” ATF has
determined that “Carneros” and “Los

Carneros” are not different names, but

are equivalent forms of the same name.
Consequently, either form may be used
on labels and in advertising to refer to

this area.

Geographic Evidence

Los Cameros is distinguished
geographically from the surrounding
areas on the basis of soil and climate.
The soil types generally associated with
Los Carneros are the Haire-Coombs/
Diablo soils. Although these soils
predominate in the Camneros area, they
are rarely found elsewhere in the
surrounding areas of either Napa Valley
or Sonoma Valley.

The climatic factors distinguishing Los
Carneros from the surrounding areas are
perhaps more significant then the soil
differences. Los Carneros is an area of
low hills and flatlands located at the
northern end of San Pablo Bay;
consequently, the climate of the area is
profoundly affected by intrusion of cool,
marine air from that body of water. The
Beaulieu petition describes the climate
as follows:

When compared to other parts of Napa
Valley, Carneros has a long cool growing
season. In general, the region * * * follows
the San Pablo Bay. The close proximity of
this water mass, greatly influences the daily
temperatures, and generally results in a more
moderate climate. Daytime highs are slightly
lower than other parts of Napa Valley, and
the Carneros region cools off in the afternoon
faster than other parts of the Napa Valley
because of daily sea breezes. These cool
ocean breezes rapidly drop the air
temperature and vine temperature so that the
vine does not experience high sftermoon
temperatures during the Summer.

Consequently this makes for a cool growing
season and also lengthens the growing
seasan slightly. Because of the cool growing
conditions in Carneros we have found bud
break, and bloom, to be approximately 7-14
days behind our other Napa Valley
vineyards. It bas also been our experience
that the Carneros region is too cool to
adequately mature/ripen Cabernet Sauvignon
grapes.

Other evidence establishes that the
area is suited to early-ripening grape
varieties such as Pinot Noir and
Chardonnay. The Cannoisseur's Guide
Handbook of California Wines states (p.
18): “Cameros Chardonnay hangs on the
vines longer [than Chardonnay grown
on the Napa Valley floor] and thus is
capable of developing sugars in
incremental steps while retaining high
acid levels."

Boundaries

All commenters agreed that a
Carneros viticultural area should be
established, but there was some
disagreement as to what its boundaries

should be. The only boundary on which
there was unanimity is the eastern
boundary. No suggestion was made that
the eastern boundary should be
anything other than the Napa River.

The southern boundary. The original
Besulieu petition proposed the Napa
County-Solano County line as the
southern boundary of the Carneros
viticultural area. The reason for this, as
brought out at the hearing, was to
coincide with the southern boundary of
Napa Valley. Beaulieu took the position
that Los Carneros should be exclusively
associated with Napa Valley; therefore,
the proposed Carneros boundaries were
drawn up so as to coincide whenever
possible with the Napa Valley
boundaries. However, in Notice No. 412,
ATF rejected the contention that Los
Carneros is exclusively associated with
Napa Valley. Therefore, it is not
necessary for the boundaries of the two
areas to coincide, if there are
geographical reasons why they should
not coincide.

The Beaulieu petition admitted that
the area of “mud flats and heavily saline
soils along the [proposed] southern
boundary" is viticulturally
distinguishable from the Carneros grape-
growing area. A significant number of
comments submitted in response to
Notice No. 412 urged the exclusion of
those mud flats.

Examination of the soil surveys of
Napa and Sonoma Counties disclosed
that the line formed by the Southern
Pacific Railroad tracks, the township
line T.4AN./T.5N., and the Northwestern
Pacific Railroad tracks coincides almos!
exactly with the change from Haire-
Coombs/Diablo soils to Clear Lake-
Reyes soils, The primary difference
between these two soil associations is
that the former is moderately well
drained or well drained, while the latter
(found south of the tracks) is poorly
drained. Soil drainage is feature “which
distinguish|[es] the viticultural features
of the proposed area from surrounding
areas” (27 CFR 4.25a). Therefore, this
Treasury decision establishes the
southern boundary of Los Carneros as
the Southern Pacific Railroad tracks, the
township line T4N./T.5N., and the
Northwestern Pacific Railroad tracks.

The western boundary. At the hearing
and in written comments, most growers
in the Napa County portion of Los
Carneros raised no serious objections to
the extension of Los Cameros into
Sonoma County. But they left the task of
determining the limits of such an
extension largely to the Sonoma County
growers. For this purpose, those growers
formed the Southern Sonoma Valley Ad
Hoc Committee, with Mr. Jim Carter of
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Sebastiani Vineyards as chairman. This
committee rejected the western
boundary proposed in Notice No. 412
(Sonoma Creek), and instead proposed
that the western boundary be extended
as far as the western boundary of the
Sonoma Valley viticultural area. This
western boundary includes part of a
mountainous area that differs in
topography and elevation from the rest
of Los Carneros. Nevertheless, there are
pockets of land there with relatively
level topography—as in the rest of Los
Carmeros—and the climate is influenced
by the proximity of the very cool
Petaluma Valley to the west. According
to evidence submitted by a vineyardist
in the mountainous area, it has the cool
climate that is characteristic of Los
Cameros, despite the slightly higher
elevation, due to cool breezes from
Petaluma Valley that penetrate gaps in
the mountains. Therefore, this Treasury
decision establishes the western
boundary of Los Carneros to coincide
with the western boundary of Sonoma
Valley.

The northwestern boundary. The
northwestern boundary proposed by the
Southern Sonoma Valley Ad Hoc
Committee is located along Lewis Creek,
Felder Creek, Leveroni Road, and Napa
Road. This was determined by the
committee to be the northern limit of the
strong climatic influence of San Pablo
Bay. This boundary had the perSuasive
support of may commenters from
Sonoma County, including some, such as
Gundlach-Bundschu Winery, with
vineyards located just on the outside of
the proposed boundary. Since there are
few hills in this area to block
penetration of sea breezes, it is evident
that decreasing maritime influence must
occur gradually. Nevertheless, ATF must
establish a precise boundary. Napa
Road, Leveroni Road, Lewis Creek, and
Felder Creek form an easily
recognizable boundary, and evidence
show that harvest dates north of this
boundary are noticeably earlier than
harvest dates for the same varieties
south of it. In view of the widespread
support for the boundary proposed by
the Southern Sonoma Valley Ad Hoc
Committee, the evidence supporting it,
and the absence of significant evidence
opposing it, this Treasury decision
adopts the northwestern boundary so
proposed.

The northeastern boundary. The
northeastern boundary proposed by the
Beaulieu petition was the township line
T.6N./T.5N, Browns Valley Creek, and
Napa Creek. At the hearing, this
boundary was not the subject of as
much discussion as some of the other
boundaries, but there was a general

consensus among most of those who
mentioned it that this boundary was too
far north,

The petitioner explained that in the
1880's there was a subdivision of the
Napa Winegrowers Association that
subsequently became associated with
the area known as Los Carneros. The
northern boundary of this subdivision
was Browns Valley Creek.

Since Browns Valley Creek generally
runs on the south side of Browns Valley,
the petitioner's explanation is consistent
with ATF’s conclusion that Browns
Valley is not in Los Carneros, but that
Congress Valley to the south of it is
within the area. Although there was
some evidence that Congress Valley
should be excluded, there was also
evidence for its inclusion. ATF's
conclusion is that it should be included.

The line of hills separating Browns
Valley and Congress Valley
undoubtedly diminish the maritime
influence in Browns Valley. Therefore,
this Treasury decision utilizes that line
of hills to form part of the boundary of
Los Carneros.

The boundary established by this
Treasury decision also excludes a highly
urbanized portion of downtown Napa
city. According to the evidence, Los
Carneros lies “south” of the city of
Napa. This indicates that the urban part
of the city itself has historically not been
considered part of Los Carneros.

The highly mountainous extension of
the Mayacamas Range west of Napa
city is also excluded, because (1) It is
topographically distinguishable from Los
Carneros (2) it has different soils, and
(3) it has a different microclimate. The
Lovall Valley is the only major area in
that mountainous extension where the
topography and soil are comparable to
Los Carneros, but other evidence
indicates that temperatures in Lovall
Valley are markedly higher than in Los
Carneros and are more like the
temperatures in central or northern
Napa Valley. This is undoubtedly due to
the elevation of the Lovall Valley and to
the effectiveness of its surrounding
mountains in blocking penetration of
cool air from San Pablo Bay.

On the other hand, the evidence
establishes that most of Carneros Valley
should be included within the
boundaries established by this Treasury
decision. A Napa County Agriculture
Department employee told ATF that the
valley is cooled by fog and wind
blowing in from San Pablo Bay, and is
similar in other viticultural features to
the rest of Los Carneros. The 400-ft.
contour line generally marks the
boundary between Carneros Valley and
the Mayacamas Mountains.

Accordingly, this Treasury decision
provides that the boundary of Los
Carneros in the vicinity of Cameros
Valley shall be the 400-ft. contour line.

Overlapping Viticultural Areas—
Labeling Issues

A number of grape growers from the
Napa Valley side of the Carneros area
expressed concern over the possibility
that wineries might not be permitted to
use both “Napa Valley" and “Los
Carneros” on their labels if the Carneros
area were held to extend into Sonoma
Valley. This is a concern because some
wineries have been using labels with
these two names in conjunction for as
long as 10 years. As one commenter
said, *“We cannot support an
interpretation that would divorce us
from Napa Valley."

Many of these Napa Valley
commenters proposed as a solution that
two separate Carneros viticultural areas
be approved: one in Napa Valley and
one in Sonoma Valley. ATF does not
believe that there should be two
separate Carneros viticultural areas.
Strong evidence points to a single _
Carneros area—not to two separate
Carneros areas. Although there are
undoubtedly some differences from
place to place within the Carneros area.
ATF does not believe that these are
significant enough to warrant
establishment of two Carneros areas.
The existence of these differences was
implicitly recognized in the
establishment of Napa Valley and
Sonoma Valley as separate areas, Now
the establishment of a single Carneros
area will recognize the underlying
similarity that exists at the southern end
of both Napa and Sonoma Valleys, due
to the proximity of San Pablo Bay, and
to other factors.

The issue of multiple viticultural area
names on a wine label is being
addressed in a separate notice of
proposed rulemaking which will be
published in the near future. Until that
rulemaking process is completed, ATF
will permit combinations of viticultural
area names currently in use (such as
Napa Valley and Los Carneros), to
continue in use, if at least 85% of the
volume of the wine is derived from
grapes grown in an area where the
named viticultural areas overlap.

-

Miscellaneous

ATF does not wish to give the
impression that, by approving “Los
Carneros" as a viticultural area, it is
approving the quality of the wine from
that area or endorsing the wine. ATF is
merely approving the area as being
distinct from surrounding areas. By
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approving “Los Carneros,” wine
producers are allowed to claim a
distinction on labels and advertisements
as to the origin of the grapes. ATF will
not allow statements or claims that
these wines are better because they
originated from an approved viticultural
area. Any commercial advantage gained
can only be substantiated by the
consumer acceptance of “Los Carneros."”

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1880, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule, because no
requirement to collect information is
imposed.

Compliance With Executive Order 12291

It has been determined that this final
rule is not a “major rule” within the
meaning of Executive Order 12291, 46 FR
13193 (1981), because it will not have an
annual effect on the economy of $100
million or more; it will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State, of local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The notice of proposed rulemaking
which resulted in this final rule
contained a certification under section 3
of the Regulatory Flexibility Act (5
U.S.C. 605(b)), that, if promulgated as a
final rule, it would not have a significant
impact on a substantial number of small
entities. The requirements in 5 U.S.C.
603 and 604 for a final regulatory
flexibility analysis, therefore, do not
apply to this final rule.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, and Wine.

Drafting Information

The principal author of this-final rule
is Steve Simon, FAA Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

Authority and Issuance

This Treasury decision [final rule) is
issued under the authority contained in
27 U.S.C. 205 {49 Stat. 961, as amended).

PART 9—-AMERICAN VITICULTURAL
AREAS

Accordingly, 27 CFR Part 9 is
amended as follows:

1. The table of sections in 27 CFR Part
9, Subpart C, is amended by adding the
title of § 9.32 as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

932 Los Carneros.

. - - - .

Subpart C—Approved American
Viticultural Areas

2. Subpart C is amended by adding
§ 9.32 to read as follow:

§9.32 Los Carneros.

(&) Name. The name of the viticultural
area described in this section is "Los
Cameros."

(b) Approved maps. The approved
maps for the Carneros viticultural area
are the following U.S.G.S. maps:

(1) "Sonoma Quadrangle, California,”
7.5 minute series (topographic), 1951
(photorevised 1968).

(2) "Napa Quadrangle, California~—
Napa Co.," 7.5 minute series
(topographic), 1951 (photorevised 1968
and 1973).

(3) “Cuttings Wharf Quadrangle,
California," 7.5 minute series
(topographic), 1949 (photorevised 1968;
photoinspected 1973).

(4) “Sears Point Quadrangle,
California," 7.5 minute series
(topographic), 1951 (photorevised 1968).

(5) "Petaluma River
Quadrangle,California—Sonoma Co.,”
7.5 minute series (topographic), 1954
(photorevised 1980),

(6) “Glen Ellen Quadrangle,

California—Sonoma Co.," 7.5 minute
series (topographic), 1954 (photorevised
1980).
(¢) Boundaries. The boundaries of the
Carneros viticultural area are located in
Napa and Sonoma Counties, California,
and are as follows:

(1) The point of beginning is the
intersection of highway 12/121 and the
Napa County-Sonoma County line, near
the extreme southeast corner of the
Sonoma Quadrangle map.

(2) From there, following the Napa
County-Sonoma County line generally
northwestward for about 1.6 miles to the
summit of an unnamed hill with a
marked elevation of 685 ft.

(3) From there in a straight line
northeastward to the summit of Milliken
Peak (743 ft.), located on the Napa
Quadrangle map.

(4) From there due eastward to the 400
ft. contour line.

(5) Then following that contour line
generally northwestward to Carneros
Creek.

(6) Then following the same contour
line generally southeastward to the
range line R. 5 W./R. 4 W.

{7) Then continuing to follow the same
contour line generally northward for
about one mile, till reaching a point due
west of the summit of an unnamed hill
having a marked elevation of 446 f1.
(That hill is about .8 mile southwest of
Browns Valley School.)

(8) From tha!t point due eastward to
the summit of that hill.

(9) From there in a straight line
northeastward across Buhman Avenue
to the summit of an unnamed hill having
a marked elevation of 343 ft.

(10) From there due eastward to the
Napa-Entre Napa land grant boundary,
(11) Then northeastward along that
land grant boundary to Browns Valley

Road.

(12) Then eastward along Browns
Valley Road to Highway 29,

(13) Then southward along Highway
29 to Imola Avenue.

(14) Then eastward along Imola
Avenue to the Napa River.

(15) Then generally southward along
the west bank of the Napa River to the
Southern Pacific Railroad tracks

(18) Then generally westward and
northwestward along the Southern
Pacific Railroad tracks to their
intersection with the township line T. 5
N./T. 4 N. (on the Sears Point
Quadrangle map).

(17) From there due westward to the
Northwestern Pacific Railroad tracks.

(18) Then generally southward along
the Northwestern Pacific Railroad tracks
to Highway 37.

(18) The westward along Highway 37
to its intersection with Highway 121,

(20) From there northwestward in a
straight line to the summit of Wildcat
Mountain (682 ft.).

(21) From there northwestward,
following a straight line toward the
summit of Sonoma Mountain {2295 fi.—
on the Glenn Ellen Quadrangle map) till
reaching a point due west of the
intersection of Lewis Creek with the 400-
ft. contour line. (That point is about 4%
miles southeast of Sonoma Mountain.)

(22) From that point due eastward to
Lewis Creek.

(23) Then generally southeastward
along Lewis Creek to Felder Creek.

(24) Then generally eastward along
Felder Creek to Leveroni Road (on the
Sonoma Quadrangle map),

(25) Then generally eastward along
Leveroni Road to Napa Road.




Federal Register / Vol. 48, No. 161 / Thursday, August 18, 1983 / Rules and Regulations

37369

{28) Then eastward and
southeastward along Napa Road to
Highway 12/121,

(27) Then eastward along Highway
12/121 to the slarting point.

Signed: July 14, 1983.

Stephen E. Higgins,
Director.
Approved: August 8, 1883,
David Q. Bates,
Deputy Assistant Secretory (Operations).
[FR Doc. 83-22018 Flied 8-17-83 8:45 um)
BILLING CODE 4810-31-M

27 CFR Part 9
[T.D. ATF-139; Ref: Notice No. 461]

Anderson Valley Viticultural-Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury.

acTion: Final rule, Treasury decision.

summMARY: This final rule establishes a
viticultural area in Mendocino County,
California, to be known as “Anderson
Valley." This final rule is the result of a
petition from the Anderson Valley
Appellation Committee which is made
up of various industry members in the
area, The Bureau of Aleohol, Tobacco
and Firearms (ATF) believes the
establishment of viticultural areas and
the subsequent use of viticullural area
names in wine labeling and advertiaing
will allow wineries (o better designate
the specific grape-growing area where
their wines come from and will enable
consumers to better identify wines they
purchase.

EFFECTIVE DATE: Seplember 19, 1983,
FOR FURTHER INFORMATION CONTACT:
Ed Reisman, FAA, Wine and Beer
Branch: Bureau of Alcohol, Tobacco and
Firearms, 1200 Pennsylvania Avenue,
NW, Washington, D.C. 20228 (202~566—
7826).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4. These regulations allow the
establishment of definite viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as appellation of origin on wine labels
and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision AFT-80 (44 FR 56692)
which added a new Part 9 to 27 CFR, for
the listing of approved American
viticultural areas.

Section 4.25a(e)(1), Title 27, CFR,
defines an American viticultural area as

a delimited grape-growing region
distinguishable by geographical
features.

Section 4.25a{e)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may petition ATF to establish a grape-
growing region as a viticultural area.

AFT was petitioned by the Anderson
Valley Appellation Committee, to
establish a viticultural area in
Mendocino County, California, to be
known as "Anderson Valley.” This
viticultural area is a valley located in
the western part of the county lying
generally along the watershed of the
Navarro River, The total area of this
viticultural area is 57,600 acres with 600
acres of vineyards widely dispersed
within its boundaries.

In response to this petition, ATF
published in the Federal Register on
April 4, 1983, a notice of proposed
rulemaking (Notice No. 461, 48 FR 143%4)
proposing the establishment of the
Anderson Valley viticultural area and
solicited written comments from the
public.

No Comments Received

The notice of proposed rulemaking,
Notice No. 461, contained a 30 day
comment period. No comments were
received during this comment period.
Based on the information contained in
the petition, the Anderson Valley
viticultural area is established as
proposed.

The exact boundaries of the Anderson
Valley viticultural area are described in
the regulatory text of § 9.86, and are
unchanged from those proposed by the
petitioner. However, the notice of
proposed rulemaking (Notice No. 461, 48
FR 14394) that was published in the
Federal Register on April 4, 1983,
incorrectly stated the boundary
information found in § 9.86(c)(1). That
information has been corrected and
appears in this final rule.

Supporting Evidence

Viticultural Area Name. This
viticultural area has been known as
Anderson Valley since shortly after it
was first settled in 1852 by Walter
Anderson. This area includes only the
territory historically known as
Anderson Valley and the surrounding
slopes.

Geographical/Viticultural Features. In
accordance with 27 CFR 4.25a(2)(2), a
viticultural area should possess
geographical features which distinguish
the viticultural features of the area from
surrounding areas. The petition and
attached documents were supported by
the following evidence:

(a) The climate of the Anderson
Valley viticultural area has been
described as “Coastal” by the
Mendocino County Farm Advisor's
Office, in their booklet, The Climate of
Mendocino County. In comparision, the
climate in much of the other areas of
Mendocino County is classified as
“Transitional” due to the fact that either
the coastal or the interior climates can
dominate the Mendocino County climate
for either short or long periods of time.

(b) The climate of the Anderson
Valley viticultural area includes both
Region I and Region Il as classified by
the University of California at Davis'
system of heat summation by degree-
days. A table of cumulative degree-days,
published by the University of
California Agricultural Extension
Service Office in Lake, Mendocino, and
Sonoma Counties, shows that the area
around Philo is relatively cool and
consequently is classified as Region I,
whereas the area around Boonville is
warmer and consequently is classified
as Region II. In comparison the Ukiah
area, which lies approximately 15 miles
to the northeast of Anderson Valley, is
warmer and consequently is classified
as a Region I and Region 11l area,
depending on the particular location of
the reporting station.

(¢] In & publication entitled
Connoisseur’s Guide to California Wine,
Alameda, California, 1978, Volume
three, Issue six, page 109, the author
states that “one of the most important of
these (Mehdocino County
microclimates) will be Andersan Valley.
This area is tucked into the mountains
between Ukiah and the coast. The
environment varies from a maritime
climate, unsuitable for grape growing to
a cool Region Il climate on the
University of California at Davis I-V
heat accumulation scale. The portion of
the valley shared by Edmeades and
Husch, near Philo, is one of the coolest
grape growing areas in California. The
Boonville area, six miles up Anderson
Valley, edges into Region II heat
accumulation.”

(d) The average rainfall of the
Anderson Valley viticultural area, as
recorded by the Boonville Department of
Highway Maintenance and published in
The Climate of Mendocing County, a
booklet compiled by the Mendocino
Farm Advisor's Office, is 40.68 inches
annually.

Most of the rainfall comes in the
period from November through March.
In comparison, the average rainfall per
year for the Ukiah area to the northeast
and the Hopland (U.C.) area to the
southeast is 35.94 inches and 37.00
inches respectively.




37370

Federal Register / Vol, 48, No. 161 / Thursday, August 18, 1983 / Rules and Regulations

(e) According to Reberto A. de Grassi,
Agricultural Commissioner for
Mendocino County, Anderson Valley
was surveyed and studied some years
ago by grape-growing specialists from
the University of California at Davis.
These specialists found that Anderson
Valley had an excellent environment
and potential for growing premium
quality varietal wine grapes by virtue of
its coastal climatical condition in
addition to the favorable grape soil
types. Since this initial survey and
finding, extensive vineyards have been,
and are being, planted in this region. Mr.
de Grassi further states that the budding
local wineries in Anderson Valley are
producing a distinctive charaoteristic
wine typical of Region 1 and 1I, thereby
substantiating the validity of the
evaluation made by early researchers,

Historical Background. Anderson
Valley lies generally along the
watershed area of the Navarro River, in
the western part of Mendocino County.
Cultivation of the soil began with the
first settlement in 1852. Grapes were
planted in the area shortly afterward.
There is documentation that some of the
oldest, continuously producing
vineyards date from 1922, Along
Greenwood Ridge, numerous small
vineyards dotted the area. One of these
historic entities remains today, the
DuPratt Vineyard.

Boundaries. The boundaries proposed
by the petitioner are adopted. ATF
believes that these boundaries delineate
an area with distinguishable physical
and climatic features.

General Information. Today, wines
from Anderson Valley are often
favorably mentioned in many respected
wine publications. The four major
varieties of grapes being grown in this
area are Chardonnay (151 acres},
Gewurztraminer (103 acres), Riesling
{111 acres), and Pinot Noir (47 acres).
This acreage information was obtained
from the publication, 1981 Mendocino
County Grape Acreage, published by the
Mendocino County Farm Advisor’s
Office,

Currently, there are approximately 600
_acres of grapes located within the
viticultural area with major
concentrations around the Boonville,
Philo, and Navarro areas. Although the
number of acres of grapes under
cultivation is small compared to the
total size of the viticultural area, the
scattered location of the grapes makes it
necessary to include the whole area.
Also, according to Mr. Bruce E. Bearden,
Farm Advisor for Mendocino County,
the grape acreage within the Anderson
Valley viticultural area is expanding
and will likely double within the next
few years and the number of wineries

will likely increase from six to eight or
nine.

After evaluating the petition and
receiving no comments, ATF has
determined that due to the topographic
and climatic features of Anderson
Valley, it is distinguishable from the
surrounding areas.

Miscellaneous

ATF does not wish to give the
impression that, by approving
“Anderson Valley" as a viticultural
area, it is approving the quality of the
wine from that area or endorsing the
wine. ATF is approving the area as
being distinct from surrounding areas
but not better than other viticultural
areas. By approving “Anderson Valley,"
wine producers are allowed to claim a
distinction on labels and advertisements
as to the origin of the grapes. Any
commercial advantage gained can only
be substantiated by consumer
acceptance of “Anderson Valley " wine.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities,
This rule will allow the petitioner and
other persons to use an appellation of
origin, "Anderson Valley,” on wine
labels and in wine advertising. This
final rule is not expected to have
significant secondary or incidental
effects on a substantial number of small
enlities, or impose, or otherwise cause, a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

It has been determined that this final
rule is not & “major rule” within the
meaning of Executive Order 12291 of
February 17, 1981, because it will not
have an annual effect on the economy of

$100 million or more; it will not result in
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Disclosure

A copy of the petition and appropriate
maps with boundaries marked are
available for inspection during normal
business at the following location: ATF
Reading Room, Room 4407, Office of
Public Affairs and Disclosure, 12th and
Pennsylvania Avenue, NW,,
Washington, DC 20226.

Drafting Information

The principal author of this document
is Ed Reisman, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, and Wine.

Authority

Accordingly, under the authority
contained in 27 U.S.C. 205, the Director
is amending 27 CFR Part 9 as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended to
add the title of 9.86. As amended, the
table of sections reads as follows:

Subpart C—Approved American Viticultural
Areas

Sec.
. . . - .

9.66 Anderson Valley.

Par. 2. Subpart C is amended by
adding § 8.86 to read as follows:

Subpart C—Approved American
Viticultural areas

§9.86 Anderson Valloy.

(a) Name. The name of the viticultural
area described in this section is
“Anderson-Valley."

(b) Approved maps. The appropriate
maps for determining the boundaries of
the Anderson Valley viticultural area
are three U.S.G.S. maps. They are titled:
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(1) “Navarro Quadrangle, California—
Mendocino Co.," 15 minute series (1961);

(2) “Boonville Quadrangle,
California—Mendocino Co.," 15 minute
series (1959): and

(3) “Ombaun Valley Quadrangle,
California,” 15 minute series (1960).

(¢) Boundaries. The Anderson Valley
viticultural area is located in the
western part of Mendocino County,
California. The beginning point is at the
junction of Bailey Gulch and the South
Branch North Fork Navarro River in
Section 8, Township 15 North (T.15N.),
Range 15 Wes! (R.15W.), located in the
northeast portion of U.S.G.S. map
“Navarro Quadrangle.”

(1) From the beginning point, the
boundary runs southeasterly in a
straight line to an unnamed hilltop
(elevation 2015 feet) in the northeast
corner of Section 9, T:13N,, R13W,,
located in the southeast portion of
U.S.G.S. map “Boonville Quadrangle™;

(2) Then southwesterly in a straight
line to Benchmark (BM) 680 in Section
30, T.13N., R.13W.,, located in the
northeast portion of U.S.G.S. map
“Ornbaun Valley Quadrangie";

(3) Then northwesterly in a straight
line to the intersection of an unnamed
creek and the south section line of
Section 14, T.14N,, R.15W., located in the
southwest portion of U.S.G.S. map
"Boonville Quadrangle";

(4) Then in a westerly direction along
the south section lines of Sections 14, 15,
and 18, T.14N,, R15W., to the
intersection of the south section line of
Section 16 with Greenwood Creek,
approximately .2 miles west of Cold
Springs Road which is located in the
southeast portion of U.S.G.S. map
“Navarro Quadrangle;

{5) Then in a southwesterly and then a
northwesterly direction along
Greenwood Creek to a point in Section
33 directly south (approximately 1.4
miles) of Benchmark (BM) 1057 in
Section 28, T.15N., R.16W.;

(6) Then directly north in a straight
line to Benchmark (BM) 1057 in Section
28, TA5N,, R16W.;

(7) Then in a northeasterly direction in
a straight line to the beginning point.

Signed: August 3, 1983,
Stephen E. Higgins,
Director
Approved: August 9, 1983.
David Q. Bates,
Deputy Assistant Secretary (Operations).

|VR Doc. 63-22586 Filed 8-17-51, #:45 am)
BILLING CODE 4810-31-M

27 CFR Part 9
[T.D. ATF-136; Ref: Notice No. 440]

Establishment of the Hermann
Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in central Missouri
known as “Hermann." The
establishment of viticultural areas and
the subsequent use of viticultural area
names as appellations of origin in wine
labeling and advertising will help
consumers better identify wines they
purchase. The use of this viticultural
area as an appellation of origin will also
help winemakers distinguish their
products from wines made in other
areas.

EFFECTIVE DATE: September 19, 1983,
FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, 1200 Pennsylvania Avenue,
NW., Washington, DC 20226 (202-566~
7626).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4. These regulations allow the
establishment of definitive viticultural
areas. The regulations also allow the
name of an approved viticultural area to
be used as an appeliation of origin on
wine labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision AFT-60 (44 FR 56692)
which added a new Part 8 to 27 CFR,
providing for the listing of approved
American viticultural areas, the names
of which may be used as appellations of
origin.

Section 4.25a(e){1). Title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features. Section 4.25a(e)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may petition ATF to establish a grape-
growing region as a viticultural area.

Mr. Jim Held, President of Stone Hill
Wine Company and Mr. Jim Bias,
President of Bias Vineyards and Winery,
Inc. petitioned ATF for the
establishment of a viticultural area in
central Missouri, along the Missouri
River, to be known as “Hermann." In
response 1o this petition, ATF published
a notice of proposed rulemaking (Notice

No. 440} in the Federal Register on
December 14, 1982 (47 FR 55957),
proposing the establishment of the
Hermann viticultural area.

General Description

The Hermann viticultural area
consists of approximately 51,200 acres
with 102 acres of wine grapes, and three
bonded wineries. Grape-growing and
wine production around the Hermann
area date back as far as 1843, In 1904,
the Hermann area furnished 97 percent
(2.9 million gallons) of the wine
produced in Missouri, Mr. Jim Held, of
Stone Hill Wine Company, states that
his vineyard still contains plantings of
Norton grapes from 1867,

Evidence of the Name

A U.S.G.S. topographical map in the
7.5 minute series, entitled “"Hermann,"
was submitted by the petitioner.

The Hermann winery was founded in
1852 by George Husmann.

In addition, the city of “Hermann" is
located within the viticultural area.

Boundaries and Geographical Evidence

The northern boundary, the Missouri
Pacific Railroad, identifies the bluff line
which separates the hills from the
bottom land along the Missouri River.

The western boundary, the Basconade
River and First Creek, and the eastern
boundary, Big Berger Creek, provide
natural boundaries which afford ideal
air drainage patterns created by the
difference in elevation. This results in
temperature variances of as much as 25
degrees F. in early spring and winter
outside of the Hermann viticultural area.

The southern boundary identifies a
definite soil structure change, from
Menfro, Crider and Minnith series
[within the Hermann viticultural area),
to Union, Marion and Bucklick series
{outside the Hermann area). Menfro,
Crider and Minnith soils are well-
drained, have a high water capacity and
are deep enough to provide good root
development. Union, Marion and
Bucklick soils are moderate to poorly
drained which restrain root
development.

Public Comment

In response to Notice No, 440, eleven
comments were received, all in support
of the proposed viticultural area.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
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requirement to collect information is
imposed,

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
804) are not applicable to this final rule
because it will not have a significant
economic impact on a substantial
number of small entities. The final rule
will not impose, or otherwise cause, a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The final rule is not
expected to have significant secondary
or incidental effects on a substantial
number of small entities.

Accordingly, itis hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

In.compliance with Executive Order
12291, the Bureau has determined that
this regulation is not a major rule since
it will not result in:

(a) An annual effect on the economy
of $100 million or more;

{b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

{c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Disclosure

A copy of the petition and the
comments received are available for
inspection during normal business hours
at the following location: ATF Reading
Room, Room 4405, Office of Public
Affairs and Disclosure, 12th and
Pennsylvania Avenue, NW, Washington,
D.C.

List of Subjects in 27 CFR Part 8

Administrative Practice and
Procedure, Consumer Protection,
Vuticultural Areas, Wine.

Drafting Information

The principal author of this document
is James P. Ficaretta, Specialist, FAA,
Wine and Beer Branch, Bureau of
Alcohol, Tobacco and Firearms.

Authority

This regulation is issued under the
authority in 27 U.S.C. 205. Accordingly,
27 CFR Part 9 is amended as follows:

PART 8—AMERICAN VITICULTURAL
AREAS

Par. 1. The table of sections in 27 CFR
Part 9, Subpart C, is amended to add the
heading of § 9.71 to read as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

871 Hermann,

Par. 2, Subpart C is amended by
adding § 9.71 to read as follows:

Subpart C—Approved American
Viticultural Areas

§9.71 Hermann.

(a) Name. The name of the viticultural
area described in this section is
“Hermann."

(b) Approved maps. The appropriate
maps for determining the boundaries of
the Hermann viticultural area are six
U.S.G.S. Missouri Quadrangle maps, 7.5
minute series. They are entitled:

(1) Hermann (1874).

(2) Berger (1974).

(3) Gasconade (1974).

(4) Pershing (1974).

(5) Swiss (1973).

(6) Dissen (1973).

{¢) Boundaries. The Hermann
viticultural area includes approximately
51,200 acres, located in central Missouri
along and south of the Missouri River, in
the northem portions of Gasconade and
Franklin Counties. The boundaries of
the Hermann viticultural area, using
landmarks and points of reference found
on the appropriate U.S.G.S. maps, are as
follows:;

Starting at the intersection of the
Gasconade River with the Missouri
River; east and northeast approximately
16.5 miles along the Missouri Pacific
Railroad, as it parallels the Missouri
River, to the Gasconade/Franklin
County line; continuing along the
Missouri Pacific Railroad southeast
approximately 8.5 miles to the
intersection of Big Berger Creek;
southwest along the winding course of
Big Berger Creek for approximately 20
miles {eight miles due southwest) to
Township line T.44/45N.; west along the
T.44/45N. line approximately 15.5 miles
to the intersection of First Creek; north
and northwest along the course of First
Creek approximately 13.7 miles (6.5
miles straight northwest) to the
intersection of the Gasconade River;
northeast along the course of the
Gasconade River approximately 3.8
miles to the beginning point.

Signed: July 20, 1683,
Stephen E. Higgins,
Diractor.
Approved: Augus! 9, 1883,
David Q. Bates,
Deputy Assistant Secretary (Operations).
[FR Doc. 8322587 Filod 8-17-8% 8:45 am|
BILLING CODE 4810-31-M

27CFRPart9
[T.D. AT®-140; Ref: Notice No. 430)
Linganore Viticultural Area

AGENCY: Bureau of Alcohal, Tobacco
and Firearms, Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in paris-of Frederick
and Carroll Counties in north central
Maryland to be known as “Linganore.”
This final rule is the result of a petition
submitted by Mr. John (Jack) T. Aellen,
Jr.. proprietor of a bonded winery
known as Berrywine Plantations, Inc.,
lacated in the viticultural area. The
Bureau of Alcchol, Tobacco and
Firearms (ATF) believes the
establishment of this viticultural area
and the subsequent use of the name
Linganore as an appellation of origin on
labels and in advertisements will allow
wineries to better designate the
derivation of their wines and will enable
consumers to better identify and
differentiate the wines they may
purchase.

EFFECTIVE DATE: Seplomber 19, 1983.

FOR FURTHER INFORMATION CONTACT:

Ed Reisman, Specialist; Regulations and
Procedures Division; Bureau of Alcohol,
Tobacco and Firearms, 1200
Pennsylvania Avenue, NW, Washington,
DC 20226 (202-566-7626).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 {43 FR 37872,
54624) revising regulations in Part 4,
Title 27, CFR. These regulations provide
for the establishment of definite
viticultural areas. They also allow the
name of an approved viticultural area to
be used as an appellation of origin on
wine label and in wine advertisements.
On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 56692)
which amended Title 27, CFR, by adding
anew Part 9 entitled “American
Viticultural Areas." This part lists all
American viticultural areas approved
for use as appellations of origin.
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An American viticultural area is
defined in §§ 4.25a(e){1) and 9.11°as a
delimited grape-growing region
distinguishable by geographical
features. Any interested person may
petition ATF to establish a grape-
growing region as an American
viticultural area. Under the procedures
for proposing a viticultural area outlined
in §§ 4.25a(e)(2) and 9.3(b), a petition
must contain evidence that the proposed
area is—

(a) Locally and/or nationally known
by the name specified;

(b) Encompassed by boundaries
supported by historical or current
evidence and

(c) Possesses geographical features
(climate, soil, elevation, physical
features, etc.) which distinguish its
viticultural features from surrounding
areas.

ATF was petitioned by Mr. John (Jack)
T. Aellen, Jr,, proprietor of a bonded
winery known as Berrywine Plantations,
Inc., to establish a viticultural area in
north central Maryland to be known as
“Linganore.” In response to the petition,
ATF published in the Federal Register
on November 3, 1982, a notice of
proposed rulemaking (Notice No. 430, 47
FR 49863) concerning the establishing of
the Linganore viticultural area and
solicited written comments from the
public. .

Comments g

No comments were received during
the comment period. ATF has received
no information from any source
indicating opposition to the
establishment of the Linganore
viticultural area.

Linganore Viticultural Area

General description. The viticultural
area lies east of the town of Frederick in
north central Maryland. It encompasses
an area in parts of Frederick and Carroll
Counties of approximately 90 square
miles or 57,600 acres. There are
approximately 52 acres planted to
grapes for commercial purposes, The
acreage devoted to grape-growing is
widely dispersed. In 1980,
approximately 19.5% of the total
commercial grape acreage of Maryland
was planted in the viticultural area. In
addition, scattered throughout are many
small vineyards, generally under an
acre, which are used by the owners for
private purposes. There is one bonded
winery, operated by the petitioner, with
a 38 acre vineyard. The following
evidence supports the establishment of
the Linganore viticultural area based on

the reﬁllatory criteria.
(a) Name. The name of the viticultural
area was well documented by the

petitioner. Since the 1700's the name
Linganore, which is of Indian origin, has
been applied to many natural features
and man-made structures in the afea,
e.g., Linganore Creek, Lake Linganore,
Linganore High School, the Village of
Linganore, Linganore-Manor Soil, etc.
This was documented by excerpts from
various publications. After evaluating
the petition, ATF believes “Linganore”
is the name generally associated with
the unique historical identity of the area
and the most appropriate name for the
viticultural area.

(b) Boundaries. The boundaries
proposed by the petitioner, which
closely correspond to the watershed of
the area as recognized by the United
States Soil Conservation Service, are
adopted. ATF believes the boundaries of
the viticultural area delineate a grape-
growing region distinguishable by
geographical features.

(¢) Geographical Features. This
viticultural area is distinguished from
the surrounding areas by various
specific geographical features. It is
located on a piedmont plateau area, i.e,,
a plateau area lying along or near the
foot of a mountain range. The area is
enclosed by a ridge line to the east,
north and west. Outside the western
boundary the land slopes gently and
does not have the sharply rolling
character of the terrain contained inside
the viticultural area. Outside the eastern
boundary near Parrs Ridge, the terrain is
described as coastal plain. There is a
break in the western ridge allowing the
major waterway known as Linganore
Creek and its tributaries to flow through
and drain into the viticultural area and
surrounding lowlands. This waterwa
and drainage area closely corresponds
to the watershed of the area as
recognized by the U.S. Soil Conservation
Service. The Linganore Basin is also
recognized by the Frederick County
Engineer's Office as a unique drainage
area.

Another geographical difference
between Linganore and the surrounding
areas is evidenced by soil types. The
soil found here in this piedmont plateau
area is predominatly of the Manor series
with a large portion of it being
associations of Manor-Linganore-
Urbana, Manor-Gleneleg and Manor-
Linganore-Montalto. Manor soil-is 2 to 8
feet deep excessively drained gravelly
loam containing much silt and small
specks of mica. The topsoil is underlain
with shale bedrock which tends to have
a high water table. These soil
associations are found nowhere else in
Frederick County, except for small
outcroppings that stretch across ridge
lines. The areas outside of the
viticultural area are composed of a

variety of soil types. These soils vary
from shallow red shale and sandstone of
the Penn-Readington-Croton association
to limestone of the Duffield-Hagerstown
association to soils of Mt. Airy-Glenelg
association. They are well drained
medium textured soils.

The viticultural area possesses
distinct growing conditions. It is
generally warmer, wetter and has a
longer growing season than the area to
the west. It is slightly cooler, dryer and
has a shorter growing season than the
area to the east.

After evaluating the petition, ATF
believes these geographic features,
singly and in combination, serve to
distinguish the viticultural area from
surrounding areas.

Miscellaneous

ATF is approving this area as being
distinct from surrounding areas. By
approving the area, wine producers are
allowed to claim a distinction on labels
and in advertisements as to the origin of
the grapes. Any commercial advantage
gained can only be substantiated by
consumer acceptance of Linganore
wines,

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating 1o an initial and
final regulatory flexibility analysis (5
U.S,C. 603, 604) are not applicable to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, a significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12291

In compliance with Executive Order
12281, ATF has determined that this
final rule is not a “major rule" within the
meaning of Executive Order 12291 since
it will not result in:

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
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productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub, L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Disclosure

A copy of the petition and appropriate
maps with the boundaries of the
viticultural area marked are available
forpublic inspection during normal
business hours at the following location:
ATF Reading Room, Office of Public
Affairs and Disclosure, Room 4407,
Federal Building, 1200 Pennsylvania
Avenue, NW, Washington, DC.

Drafting Information

The author of this document is Jim
Whitley, Specialist; Regulations and
Procedures Division; Bureau of Alcohol,
Tobacco and Firemans.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Authority

Accordingly, under the authority
contained in Section 5 of the Federal
Alcohol Administration Act (49 Stat.
981, as amended (27 U.8.C. 205}), 27 CFR
Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 8, Subpart C, is amended by
adding the title of § 9.63, reading as
follows:

Subpart C—Approved American Viticultural
Areas

Sec,

- » -
8.63 Linganore.

Paragraph 2. Subpart C is amended by
adding § 9.63., reading as follows:

Subpart C—Approved American
Viticultural Areas

§9.63 Linganore.

(&) Name. The name of the viticultural
area described in this:section is
“Linganore."

(b) Approved maps. The appropriate
maps for determining the boundaries of

the Linganor viticultural sre_lgh»are five
U.S.G.S topographic maps. They are—

(1) "Wmnviﬂe Quadrangle,
Maryland—Frederick Co.", 7.5 minute
series, 1953 (Photorevised 1979);

(2) “Libertytown Quadrangle,
Maryland”, 7.5 minute series, 1944
{Photorevised 1971);

{3) "Damascus Quadrangle,
Maryland", 7.5 minute series, 1944
(Photorevised 1978);

(4] “Winfield Quadrangle, Maryland”,
7.5 minute series, 1850 [Photorevised
1979); and

(5) “Union Bridge Quadrangle,
Maryland,” 7.5 minute series, 1953
{Photorevisad 19871).

{c) Boundaries. The Linganore
viticultural area is located in north
central Maryland and encompasses
parts of Frederick and Carroll Counties.
From the beginning point lying at the
confluence of Linganore Creek and the
Monocacy River, on the Walkersville
Quadrangle map, the boundary runs—

(1) South-southeasterly 5,000 feet in a
straight line to the point lying
approximately 1,000 feet sauth of
Interstate Highway 70 at the intersection
of two unnamed light duty roads in the
town of Bartonsville;

(2) Then east-southeasterly 15,500 feet
in a straight line to the point lying at the
intersection of Mussetier Road and
latitude line 39 degrees 22 minutes 30
seconds;

(3) Then east-northeasterly 8,125 feet
in a straight line to the point lying at the
intersection of Mill Road and State
Highway 144;

[4) Then easterly along State Highway
144 on the Walkersville Quadrangle,
Libertytown Quadrangle, and Damascus
Quadrangle maps to the point of
intersection with State Highway 27,
approximately midway between the
towns of Ridgeville and Parrsville, on
the Damascus Quadrangle map;

(5) Then northeasterly along State
Highway 27 on the Damascus
Quadrangle, Libertytown Quadrangle,
and Winfield Quadrangle maps to the
point of intersection with State Highway
26 in the town of Taylorsville on the
Winfield Quadrangle map;

(6) Then northerly 2,750 feet in a
straight line to the point an a hill
identified as having an elevation of 850
feet;

(7) Then northwesterly 21,000 feetina
straight line to the pointlying at the
intersection of State Highway 81 and
latitude line 39 degrees 30 minutes on
the Libertytown Quadrangle and Union
Bridge Quadrangle maps;

(8) Then westerly 15,625 feet along
latitude line 39 degrees 30 minutes to the
poiné of intersection with Copper Mine
Road;

(9) Then northwesterly along Copper
Mine Road on the Union Bridge
Quadrangle map to the point of
intersection with longitude line 77
degrees 15 minutes;

(10) Then southerly 5,250 feet along
longitude line 77 degrees 15 minutes to
the point of intersection with latitude
line 39 degrees 30 minutes on the Union
Bridge Quadrangle and Walkersville
Quadrangle maps;

{11) Then southwesterly 46,750 feet in
a straight line on the Walkersville
Quadrangle map to the point of
beginning.

Signed: August 1, 1983,

Stephen E, Higgins,
Directar,
Approved: August 9, 1983,
David Q. Bates,
Deputy Assistant Secretory (Operations).
FR Doc. 83-22586 Plled 8-17-83: 8:45 umi]
BILLING CODE 4810-31-M

27CFR Part 9
[T.D. ATF-141; Ref: Notice No. 446)

Willow Creek Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Treasury decision, final rule.

SUMMARY: This final rule establishes a
viticultural area in portions of Humboldt
and Trinity Counties, California, to be
known as “Willow Creek." This action
results from a petition submitted by the
Willow Creek Viticulture Area
Committee under the signature of Mr.
Dean Williams of Willow Creek Winery
and the resulting notice of proposed
rulemaking.

AFT believes the establishment of
American viticultural areas and their
subsequent use as appellations of origin
allows wineries to betler designate the
specific grape-growing areas where their
wines come from and allows consumers
to better identify the wines they
purchase,

EFFECTIVE DATE: September 19, 1983,
FOR FURTHER INFORMATION CONTACT:
Roger L. Bowling, FAA, Wine and Beer
Branch, Bureau of Aloohol, Tobacco and
Firearms, Washington, DC 20226 (202)
566-7628.

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53.(43 FR 37672,
54624) revising the wine regulations in
27 CFR Part 4. These regulations allow
the establishment of definite viticultural
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areas, and allow the name of an
approved viticultural area to be used as
an appellation of origin on wine labels
and in wine advertising.

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 56692)
adding a new Part 9 to 27 CFR for the
listing of approved American viticultural
areas.

27 CFR 9.11 defines an American
viticultural area as a delimited grape-
growing region distinguishable by
geographical features. 27 CFR 4.25a(e)(2)
outlines the procedures for praposing an
American viticultural area. Any
interested person may petition ATF to
establish a grape-growing region as a
viticultural area. The petition should
include:

(a) Evidence that the name of the
proposed area is locally and/or
nationally known as referring to the
area specified in the petition.

{b) Historical or current evidence that
the boundaries of the proposed area are
as delineated in the petition.

(c) Evidence relating to the
geographical characteristics (climate,
soll, elevation, physical features, etc.),
which distinguish the viticultural
features of the proposed area from the
surrounding areas.

(d) A description of the proposed
boundaries of the proposed viticultural
area, based on features found on United
States Geological Survey (U.S.G.S.)
maps of the largest applicable scale.

(e) A copy of the appropriate U.S.G.S.
maps with the proposed boundaries
prominently marked.

General Information

In 1974, the first commercial vineyard
was planted. To&ay, there are five such
vineyards comprising a total of
approximately 30 acres in grapes. The
predominant varieties grown are
Cabernet, Riesling, Gewurztraminer,
Chardonnay, Zinfandel, and Merlot.
Prior to 1978, there was one winery in
Humboldt County. Due to the
availability of locally grown grapes,
there are now four wineries. Two of
these four wineries, Fieldbrook Winery
and Willow Creek Vineyards, use the
term “Willow Creek” in conjunction
with the varietal designation on labels
of wines produced from this area.
Further, all of the growers in the area
are members of the petition committee,
Although the other two wineries did not
sign the petition submitted for the
establishment of this area, the petitioner
stated that they are not opposed to the
petition.

Rulemaking Process for Willow Creek

ATF is issuing this Treasury decision
establishing the Willow Creek

viticultural area even though no
comments were received in response to
the notice proposing Willow Creek.
Under the Administrative Procedure
Act, ATF must consider any comments
received. However, there is no provision
which prohibits action if no comments
are received.

ATF has evaluated the evidence
submitted with the petition and has
concluded that sufficient evidence is at
hand to establish a viticultural area.
There is evidence supporting the name
of the area. Further evidence supports
the area as a grape-growing area which
is a small natural valley geographically
distinguishable from the surrounding
mountainous areas in all directions.
However, ATF is amending the
boundaries to remove mountainous area
originally included within the area.

Evidence Relating to the Name

« “Willow Creek" was first named in

1851 by miners and pack train drivers
traveling from towns along the coast to
the interior valleys. The name was given
to this area because of the heavy growth
of willows at the confluence of the
creek, now named Willow Creek, and
the Trinity River. Other miners in 1852
named the area "China Flat" because of
the heavy Chinese influence in the area.
The name “China Flat" remained until
1912 when it was discovered that
another area was called China Flat in
the mother lode area. The name then
reverted to “Willow Creek" in honor of
the miners and pack train drivers.

Presently, there is a town named
“Willow Creek" located within the
boundaries of the viticultural area.
Further, the U.S.G.S. map on which the
boundaries are marked is entitled
"Willow Creek Quadrangle.”

ATF believes this evidence
establishes "Willow Creek" as the name
of the viticultural area. Therefore, the
proposed name is adopted.

Geographical Characteristics

The Willow Creek viticultural area is
influenced primarily by two major
climatic forces; the proximity to the
Pacific Ocean, 31 miles to the west, and
the warmer climate of the Sacramento
Valley approximately 100 miles
eastward. These influences create
easterly winds keeping the Willow
Creek area fairly cool in the summer,
while only infrequent freezes occur in
the winter. The average high and low
temperatures are moderate at 82.85
degrees and 47.04 degrees during the
growing months of April through
Oclober. These are based on
data collected during the past five
growing seasons. The area to the east of
Willow Creek experiences colder

temperatures in winter, but hotter
temperatures in summer. To the west of
the Willow Creek area the winters are
milder, but the summer temperatures are
cooler due to Pacific Ocean maritime
influence.

The heat degree days of the area
average 3005.62, based on climatic data
gathered during the last three years.
These heat units correspond to the top
range of an Area Il and the boltom range
of an Area lII. Rainfall, based on data
gathered during the last 38 years,
averages 39.9 inches per year. Although
the average rainfall in the areas east
and west of the Willow Creek area are
comparable, the area to the west does
receive slightly less rain. Further, this
area receives its rainfall in the summer
months, whereas the Willow Creek area
receives most of its rainfall in the winter
months,

The soil composition of the Willow
Creek viticultural area is primarily
Quarternary terrace gravels, which
provide excellent drainage for the
vineyards.

Generaly, the area is situated in and
around the confluence of the Trinity
River and the South Fork of the Trinity
River, approximately 31 miles inland
from the Pacific Ocean. The area
surrounding the Willow Creek
viticultural area is mountainous, at
times rising sharply to high elevations.
The area encompasses approximately
6,000 acres.

ATF has evaluated this evidence and
has concluded that the natural valley
comprising the Willow Creek viticultural
area i8 geographically distinguishable
from the surrounding mountainous areas
based on the climatic differences in
temperatures and the seasonal
fluctuations in rainfall.

Boundaries

The boundaries of the Willow Creek
viticultural area are found on a 15
minute series U.S.G.S. map entitled
“Willow Creek Quadrangle." However,
to better define a distinguishable grape-
growing area, ATF is amending the
boundaries as originally proposed. The
boundaries, as amended by ATF, were
concurred with by the Willow Creek
Viticultural Area Committee. ATF
believes that the amended boundaries
more closely identify the natural valley
and remove mountainous areas
originally included within the proposed
area. The amended boundaries are
based primarily on the 1,000-foot
contour line. The 1,000-foot contour line
more closely identifies the natural valley
floor of the Willow Creek area.
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Disclosure

Copies of the petition, the map, the
notice of proposed rulemaking, and this
Treasury decigion are available for
public inspection during normal
business hours at: Office of Public
Affairs and Disclosure, Room 4405,
Federa! Building, 12th and Pennsylvania
Avenue, NW., Washington, DC.

Executive Order 12291

In compliance with Executive Order
12291, ATF has determined that this
final rule is not a “major rule" since it
will not result in;

{a) An annual effect on the economy
of $100 million or more;

(b) Major increases in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographical regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (6
U.S.C. 603, 804) are not applicable to this
final rule since it will not have a
significant economic impact on a
substantial number of small entities. The
final regulations are not expected to:
have significant secondary or incidental
effects on a substantial number of small
entities; or impose, or otherwise cause, a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities.

It was certified under the provisions
of 5 U.S.C. 604(b) of the Regulatory
Flexibility Act that notice of proposed
rulemaking leading to this final rule
would not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1880, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Drafting Information

The principal author of this document
is Roger L. Bowling, FAA, Wine and
Beer Branch.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural area and Wine.

Authority and Issuance

Accordingly, under the authority
contained in section 5 of the Federal
Alcohol Administration Act, 49 Stat, 881,
as amended; 27 U.S.C. 205, 27 CFR Part 9
is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Par. 1. The table of sections for
Subpart C is amended to add § 8.85 to
read as follows:

Subpart C—Approved American Viticulturai
Arcas

Sec.

985 Willow Creek.

Par. 2. Subpart C is amended to add a
new section, § 9.85 to read as follows:

Subpart C—Approved American
Viticultural Areas

- - - » »

§9.85 Willow Creek.

(a) Name. The name of the viticultural
area described in this section is “Willow
Creek."

(b) Approved map. The map showing
the boundary of the Willow Creek
viticultural area is: "Willow Creek
Quadrangle,” California, U.S.G.S. 15
minute series (1952).

(c) Boundaries. The Willow Creek
viticultural area is located within
portions of Humboldt and Trinity
Counties, California. From the point of
beginning where the 1,000-foot contour
line intersects Kirkham Creek (directly
north of section 19, T.7 N./R.5E.),
beginning in a southerly direction, the
boundary line the 1,000-foot contour line
to;

(1) The point of intersection between
the 1,000-foot contour line and the north
section line of section 27, T.6N./R.5E.;

(2) Then in a straight, north easterly
line to the point of intersection between
the 1,000-foot contour line and the east
section line of section 13, T.6N./R.5E.;

(3) Then in a straight, northwesterly
line to the point of intersection between
the 1,000-foot contour line and the north
section line of section 11, T.6N./R.5E.;

(4) Then in a straight, south-
southwesterly line to the point of
intersection between the 1,000-foot
contour line and the east section line of
section 15, T.6N./R.5E.;

(5) Then following the 1,000-foot
contour line, beginning in a westerly

direction, to the point of intersection
between the 1,000-foot contour line and
Coons Creek;
(6) Then in a straight, westerly line to
the point of beginning.
Signed: August 3, 1983,
Stephen E. Higgins,
Director.
Approved: August 9, 1983,
David Q. Bates,
Deputy Assistant Secretary (Operations).
{FR Doc. 83-22584 Fllod 8-17-&% &45 am]
BILLING CODE 4810-31-M

DEPARTMENT OF JUSTICE
28 CFR Part 60
{Order No. 1026-83)

Authorization of Federal Law
Enforcement Officers To Request the
Issuance of a Search Warrant

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: Rule 41(h) of the Federal
Rules of Criminal Procedure authorizes
the Attorney General to designate
categories of federal law enforcement
officers who may request issuance of
search warrants. Previous
authorizations were made by Order No.
510-73 (38 FR 7244, March 19, 1973) as
amended by Order No. 521-73 (38 FR
18389, July 10, 1973), Order No. 826-79
{44 FR 21785, April 12, 1979), Order No.
844-79 (44 FR 46459, August 8, 1979), and
Order No, 960-81 (46 FR 52380, October
27,1981). This Order amends 28 CFR
Part 60 by adding military agents of the
Department of Defense authorized to
enforce the Uniform Code of Military
Justice to the list of federal law
enforcement officers who are authorized
to request the issuance of search
warrants under Rule 41, Federal Rules of
Criminal Procedure. The Order requires
military agents to obtain the
concurrence of the appropriate United
States Attorney's Office in all cases,
including emergent cases, before
requesting issuance of a search warrant
under this provision.

EFFECTIVE DATE: August 6, 1983.

FOR FURTHER INFORMATION CONTACT:
Mark M. Richard, Deputy Assistant
Attorney General, Criminal Division,
Department of Justice, Washington, D.C.
20530 (202-633-2333).

SUPPLEMENTARY INFORMATION: This
Order revises Section 60.1 of 28 CFR
Part 60 and adds a new § 60.2(h).
Because the material contained herein is
a matter of Department of Justice
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practice and procedure, the provision of
the Administrative Procedure Act (5
U.S.C. 553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
is inapgl:cable.

The Department of Justice has
determined that this Order is not a
major rule for purposes of either
Executive Order 12291, or the
Regulatory Flexibility Act, 5 U.S.C. 801,
et seq.

List of Subjects in 28 CFR Part 60

Law enforcement officers, Search
warrants.

By virtue of the suthority vested in me
by Rule 41(h) of the Federal Rules of
Criminal Procedure, Part 60 of Chapter |
of Title 28, Code of Federal Regulations,
is hereby amended as follows:

1. An additional sentence is added at
the end of § 60.1 to read as follows:

§60.1 Purpose.

* * * Further, in all instances, military
agents of the Department of Defense
must obtain the concurrence of the
appropriate United States Attorney's
Office before seeking a search warrant.

2, A new paragraph (h) is added to
§ 60.2 as follows:

§60.2 Authorized categories.

{h) Any military agent of the
Department of Defense who is
authorized to enforce the Uniform Code
of Military Justice.

Dated: August 6, 1983,

William French Smith,
Attorney Geaeral,

|FR Doc. 83-226008 Filpd 8-17-83; 8:45 am|
BILLING CODE 4410-01-

—-

———

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

Bureau of Mines
30 CFR Parts 641, 642, 880 and 881

Abandoned Mine Land Reclamation;
Mine Fire Control and Subsidence and
Strip Mine Rehabliitation in Appalachia

AgencY: Office of Surface Mining
Reclamation and Enforcement and the
Bureau of Mines, Interior.

ACTION: Final rule.

suMmAaRy: The Secretary of the Interior
has reorganized the Department and has
moved :ﬁe functions and responsibilities
of the Branch of Applied Technology
and Demonstration of the Division of
Minerals Environmental Technology of

the Bureau of Mines (BOM) to the Office
of Surface Mining. The rules previously
administered by the BOM Branch of
Applied Technology and Demonstration,
which dealt with mine fire control and
subsidence and strip mine rehabilitation
in Appalachia, are amended in this
rulemaking to reflect this reorganization.
EFFECTIVE DATE: Seplember 19, 1983,
FOR INFORMATION CONTACT:

Bob Tittle, Office of Surface Mining,
Division of Federal Reclamation
Programs, 1951 Constitution Ave., NW.,
Washington, D.C. 20240, 202/343-3363.

SUPPLEMENTARY INFORMATION:

L. Background.
I1. Discussion of Final Rules Adopted,
I11. Procedural Matters,

1. Background

By Secretarial order effective
February 1, 1982, certain mined land
demonstration and reclamation project
functions were transferred from the
Bureau of Mines to the Office of Surface
Mini:g. This order was issued in
accordance with the authority provided
in Section 2 of Reorganization Plan No. 3
of 1950 (64 Stat. 1262) and Title IV of the
Surface Mining Control and Reclamation
Act of 1977 (91 Stat. 456). Transferred by
this order was the authority for the
administration of those research
demonstration and reclamation projects
previously conducted by the Bureau of
Mines under Title IV of SMCRA and
authority for administration of various
projects conducted under the Bureau of
Mines Organic Act; the Underground
and Oulcrop Fire Control Act, Pub. L.
83-738; the Anthracite Mine Water
Control Act, Pub, L. 84-162; the
Anthracite Mine Sealing and Filling Act,
Pub. L. 87-818; the Appalachian
Regional Development Act, Pub. L. 86-4;
and various mining and reclamation
projects for which the Bureau of Mines
has received annual appropriations.

The rules previously administered by
the BOM Branch of Applied Technology
and Demonstration dealing with mine
fire control and subsidence and strip
mine rehabilitation in Appalachia are
amended and transferred to 30 CFR
Subchapter R 1o reflect this
reorganization.

IL Discussion of Fipal Rules Adopted

The following editorial changes are
made to these final rules to make them
consistent with other OSM rules and
applicable under OSM jurisdiction.
These revisions are not meant to change
the meaning of the rules, but rather to
make OSM the authority in
implementing them,

First, the Bureau of Mines rules 30
CFR Parts 641 and 642 are redesignated

as 30 CFR Parts 880 and 881,
respectively. Thus, the text of §§ 641.1~
641.8 and §§ 642.1-642.12 is transferred
to OSM's rules in Chapter VII §§ 880.1-
880.8 and §§ 881.1-881.12, respectively.
The indexes at the beginning of each

new part and the section headings have
been changed accordingly.

New §§ 880.1, 880.3, 880.8, 881.1, 881.8,
881.9, 881.11 and 881.12 will read the
same as the previous BOM rules with no
text or terminology changes. In the other
sections two terms have been changed
throughout the text. The term
“econtribution contract” has been
changed in both new parts to read
“cooperative agreement” and the term
“the Bureau" or “United States Bureau
of Mines" has been changed to read
“OSM." This term is defined in 30 CFR
870.5.

The definitions of “Secretary™ and
“"Director” in previous §§ 641.2 and 642.2
are not included in new §§ 880.1 and
881.2 because they duplicate the
definitions in 30 CFR 700.5, which cover
all of Chapter VIL Also the definition of
“Bureau" is removed. The lettering of
paragraphs in new §§ 880.2 and 851.2
has been appropriately redesignated in
consideration of these exclusions.

The term “contract” in previous
§§ 641.4(a) and 842.5{(a) is replaced in
new § § 880.4(a) and 881.5(a) with the
term "agreement” to further reflect the
change of terms "contribution contract™
to “cooperative agreement.”

A typographical error in previous
§ 841.4(b) is corrected by lowercasing
the word “[a]dministration.”

The term “project contract” in the
phrase ** * * the estimated cos!t of the
work under the proposed or existing
project contract * * *."in previous
§641.5(d) is corrected to read
“cooperative agreement” in new
§ 880.5(d). This was done to correct an
error in the original rule. The estimated
cost of work is set in the cooperative
agreement, not the project contract

A similar error in previous § 642.6(b)
is corrected in new § 881.6(b) by
replacing the phrase “covered by the
project contract” with “establish in the
cooperative agreement.”

The beginning of new § 880.8 differs
from previous § 641.8 in that the first
word “A" has been deleted to clarify
that all State and local authorities must .
comply with the Civil Rights Act of 1964,

Because the term "Government” fs
defined in new § 881.2 as meaning the
United States of America, the phrase
“United States of America" in previous
§ 642.(f)(1) if replaced in new § 881.6
with the term “Government."”

The reference “this (c)" in previous
§ 642.6(f)(4)(i)(c) is changed in format in
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the final rule to properly read
“Paragraph (f)(4)(i){C)."

Further revisions in these rules may
be needed, and OSM will be studying
the rules for their applicability to OSM
program objectives and their
consistency with the appropriate
statutes, some of which have been
amended since the BOM rules were
promulgated.

The Department has determined that
it is unnecessary, under the
Administrative Procedure Act, 5 U.S.C.
553(b)(B). to require public comments on
these changes through publication of a
notice of proposed rulemaking. The
substantive provisions of the rules are
unaffected by these revisions of
organization titles and terms and
redesignation of CFR Parts. Therefore,
because this is a procedural change
only, proposed rulemaking is
unnecessary.

I11. Procedural Matters
Executive Order 12291

OSM has determined that this
document is not a major rule and does
not require a regulatory impact analysis
under Executive Order 12291 because
the rule is procedural and has no
economic effect on the public.

Regulatory Flexibility Act

The Department has also determined
that this document will not have a
significant economic effect on a
substantial number of small entities and
does nol require a flexibility analysis
under the Regulatory Flexibility Act.

National Environmental Policy Act

This rulemaking action qualifies as a
Categorical Exemption under Appendix
1, Chapter 2, Part 516 of the
Departmental Manual; thus no
environmental assessment has been
conducted under the National
Environmental Policy Act.

Paperwork Reduction Act

It has been determined that the
information collection requirements in
new 30 CFR Part 880 and 881 have fewer
than 10 respondents per year, and
therefore are exempt from the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 e? segq.)
and do no! require clearance by OMB.

Usu.of Subjects
30 CFR Part 880

Appalachia, Fire prevention,
Government contracts, Grant programs,
Mine safety and health, and Natural
resources.

30 CFR Part 881

Appalachia, Grant programs, Mines,
Natural resources, Reporting
requirements, and Surface mining.

Accordingly, 30 CFR Parts 641, 642,
880 and 881 are amended as set forth
herein.

Dated: August 12, 1983,
W. L. Dare,

Acting Deputy Assistant Secretary for Energy
and Minerals.

1. Parts 641 and 642 of Chapter V1 are
redesignated as Parts 880 and 881,
respectively, of Chapter VII and revised
to read as follows:

PART 880—MINE FIRE CONTROL,
APPALACHIA

Sec.

8801
880.2
880.3
880.4
880.5

Scope,
Definitions.
Qualification of projects.
Cooperative agreements.
Project contracts.
880.6 Administration of contributions.
880.7 Assistance by States and local
authorities.
880.8 Civil rights.
Authority: Sec. 7, 68 Stat. 1011, Sec. 205, 79
Stal. 13; 30 U.S.C. 557, 40 U.S.C. App. 205 and
Pub. L. 95-87, 30 U.S.C. 1201 et seq.

§880.1 Scope.

Projects for the control or
extinguishment of outcrop or
underground fires in coal formations
under the authority of the Act of August
31, 1954 (30 U.S.C. 551-558) and pursuant
to subsection (a)(2) of Section 205 of the
Appalachian Regional Development Act
of 1965 (Pub. L. 89-4, 79 Stat. 5), shall be
instituted and conducted in accordance
with the regulations in this part.

§880.2 Definitions.

As ured in the regulations in this part
and in cooperative agreements, entered
into pursuant to the regulations in this
part:

{a) "Government” means the United
States of America;

(b) “Commission"” means the
Appalachian Regional Development
Commission established by Section 101
of the Appalachian'Regional
Development Act of 1965;

{c) “State" means any one of the
States listed in Section 403 of the
Appalachian Regional Development Act
of 1965; and

(d) “"Local authorities” means a
county, city, township, town, or borough,
and other local governmental bodies
organized and existing under authority
of State laws.

§880.3 Qualifications of projects.
A project in a State for the control of
fires in coal formations will be

undertaken in cooperation with a State
and local authorities if, in the

* Secretary's judgment, the project will

prevent injury and loss of life, protect
public health, conserve natural
resources, or protect public and private
property. Projects must be submitted by
a State to the Commission and receive
the approval of that body.

§880.4 Cooperative agreements.

(a) Each project shall be covered by a
cooperative agreement among the
Government, as represented by the
Director, the State and the local
authorities. The agreement shall
establish the total estimated cost of the
project and, if the project is to be
accomplished in phases, the estimated
cost of each phase. The maximum
obligations of the parties to share the
cost of the project shall be stated in
terms of the total estimated cost of the
project. Other responsibilities of the
parties shall also be described in the
agreement, as may be agreed and in
conformity with the regulations in this
part, to meet the needs and
requirements of a particular project.

(b) Total project costs shall include
the costs of the work performed
pursuant to a project contract or a series
of project contracts, and the cosis to
OSM of administration; engineering,
planning, direction of the project work,
and routine maintenance and inspection
following completion of the work
performed to control or extinguish the
fire.

(c) The Government’s obligation to
contribute funds may be less than but
shall not exceed 75 percent of the total
estimated cos! of the project. The
obligation of the State (and, if
appropriate, the local authorities) to
contribute funds may be more but shall
not be less than 25 percent of the total
estimated cost of the project.

(d) None of the funds contributed by
the Government or the State or the local
authorities shall be used for the
purchase of sand, clay, stone, or other
such kinds of noncombustible materials
used to control or extinguish the fire,

§880.5 Project contracts.

{a) OSM will design, plan, and
engineer a method of operation for
control or extinguishment of the outcrop
or underground mine fire, and will
execute the project through a project
contract, or, if the work is to be done in
phases, a series of project contracts,

(b} A State or local authority must pay
the financial contribution required under
the cooperative agreement to OSM after
the bids on a proposed project contract
have been opened but before the
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contract is awarded. The State will be
advised of the time and place of the
opening of bids on a proposed project
contract and may have a representative
present and, when requested, shall
advise OSM with respect 1o the
qualifications of bidders. OSM will
recognize the contribution and
cooperation of State and local
authorities in advertisements for bids
for the work.

(¢) If the bids on work to be done
under a proposed project contract
exceed the estimated cos! of that work,
OSM shall not enter into a project
contract until the cooperative agreement
has been amended to provide for an
increase in contributions sufficient to
meet the increase in costs. Similarly, no
amendment shall be made to, and no
change order shall be issued under, a
project contract, if the amendment or
change order would result in an
expenditure under the contract in excess
of the estimated cost of the work until
the cooperative agreement has been
amended to provide for an increase in
contributions sufficient to meet the
increase in costs. »

(d) The Director is authorized to
execute an amendment to a cooperative
agreement, without prior approval of the
Secretary, to meet an increase in costs
under a proposed or existing project
contract if the increase is not in excess
of 20 percent of the estimated cost of the
work under the proposed or existing
cooperalive agreement.

§ 880.8  Administration of contributions.

Financial contributions made by a
State or local authorities will be
deposited in trust in the Treasury of the
United States for withdrawal and
expenditure by OSM pursuant to the
cooperative agreement and as necessary
in performance of the project work.
Withdrawals and expenditures from the
trust fund will be made only for costs
connected with the project, Any part of
the money contributed by a State or
local authority for an individual project
which remains unexpended at the
completion or termination of project will
be returned to the State or local
authority.

§880.7 Assistance by States and local
authorities.

Either the State or local authorities, as
may be appropriate in each particular
project, and without cost or charge to
project costs shall:

(a) Provide such assistance in
planning and engineering the project as
may be requested by OSM;

(b) Furnish accurate information, data,
and accurate maps on the location of the
project and the location of water, sewer,

and power lines within the project area,
and maps or plats showing properties
and lands on which releases, consents,
or rights or interests in lands have been
obtained;

(¢) Obtain and deliver to OSM
releases, proper consent or the
necessary rights or interests in lands,
and other documents required by OSM
for approval of the project, and in form
and substance satisfactory to OSM;

(d) Furnish a certification in form and
substance satisfactory to OSM that the
releases, consents, or the necessary
rights or interests in lands, are from all
the legal property owners within the
project area;

(e) Agree to indemnify and hold the
Government harmless should any
property owner within the project area
make any claim for damage resulting
from the work within the project area if
releases, consents or rights or interests
were not obtained from such property
owner by the State or local authorities;

{f) Grant to the Government the right
to enter upon streets, roads, and other
land owned or controlled by the State or
the local authorities overlying or
adjacent to the project fire area, and to
conduct thereon the operations referred
to in the cooperative agreement and
project contract, and agree to hold the
Government harmless from any claim
for damage arising out of the project
operations to property owned,
possessed or controlled by the State or
local authorities in the vicinity of the
project area;

(g) Furnish sand, clay, stone, or other
such kinds of noncombustible materials,
used in the flushing of voids, installation
of fire barriers, plugs, trenches, fills. or
other means or methods used to control
or extinguish the fire;

(h) Maintain and perform
maintenance work on the project as may
be provided in the cooperative
agreement;

(i) Agree not to mine or permit mining
of coal or other minerals on property
owned or controlled by the State or
local authorities, if required by OSM, to
assure the success of, or protection to,
the project work and the control or
extinguishment of the fire, and for such
period of time as may be required by
OSM: and

(i) If necessary, procure the enactment
of State or local laws providing for the
control and extinguishment of outcrop
and underground fires in coal
formations on State or privately owned
lands and the cooperation of the State or
local authorities in the work and the
requisite authority to permit the States
or local authorities to meet the
obligations imposed by the regulations
in this part of a cooperative agreement.

§880.8 Civil rights.

State and local authorities shall
comply with Title VI of the Civil Rights
Act of 1964 (Pub. L. 88-352) and all
requirements imposed by or pursuant to
the regulations of the Department of the
Interior entitled “Nondiscrimination in
Federally-assisted Programs of the
Department of the Interior-Effectuation
of Title VI of the Civil Rights Act of
1964" (43 CFR Part 17) and shall give
assurances of compliance in such form
as may be required by the Director.

PART 881—SUBSIDENCE AND STRIP
MINE REHABILITATION, APPALACHIA

Sec.

8811
881.2
8813
8814
B881.5
881.6
881.7

Purpose and scope.
Definitions.
Qualification of projects.
Application for contribution.
Cooperative agreements.
Project-contract.
Administration of contributions.
881.8 Withholding of payments,
881.9 Reports,
881.10 Obligations of States or local
authorities.

881.11 Nondiscrimination.
881.12 Civil rights,

Authority: Sec. 206, 79 Stal. 13 (40
U.S.C. App. 205), and Pub. L. 85-87, 30 U.S.C.
1201 et seq.

§881.1 Purpose and scope.

The regulations in this part provide
for contributions by the Secretary with
respect to projects in the Appalachian
Region for the sealing and filling of
voids in abandoned coal mines or for
the reclamation and rehabilitation of
existing strip and surface mine areas
under the authority of subsection (a)(1)
of Section 205 of the Appalachian
Region Development Act of 1965 (Pub. L.
89-4, 79 Stat. 5)

§881.2 Definitions,

As used in the regulations in this part
and in cooperative agreements entered
into pursuant to the regulations in this
part:

(a) "Government" means the United
States of America;

(b} "Commission' means the
Appalachian Regional Development
Commission established by Section 101
of the Appalachian Regional
Development Act of 1965;

(c) "State" means any one of the
States listed in Section 403 of the
Appalachian Regional Development Act
of 1965; and

(d) "Local authorities™ or “local
bodies of government'” means a county.
city, township, town, or borough, and
other local governmental bodies
organized and existing under authority
or State laws.
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§881.3 Qualification of projects.

(a) Projects for the reclamation and
rehabilitation of strip-mined areas will
be considered only if all of the lands
embraced within the project are lands
owned by the Federal Covernment, a
State, or local bodies of government.

{b) Projects must be submitted by a
State to the Commission and receive the
approval of that body.

§881.4 Application of contribution.

(a) A State in its application for
contribution to a project shall fully
describe the conditions existing in the
project area and give a full justification
for the project in terms of the
relationship of the potential benefits
that will result from the project to the
eslimated costs of the project and in
terms of the improvement, on a
continuing basis, to the economic
potential of the State or area which the
project will bring about. If the project
entails the reclamation and
rehabilitation of strip and surface mined
areas, the application shall state the
uses to which the lands will be put.

(b) Before submitting a project to the
Secretary for approval, the Director

shall oblain from the State the following:

(1) Copies of inspection procedures,
designs, plans and methods of
engineering proposed for the
construction, installation, services or
work to be performed to accomplish the
objectives of the project;

(2) Accurate information, data, and
maps of the location of the project, the
area involved, and, if the project
consists of work designed to prevent or
alleviate subsidence, information, data,
and maps (if available) of the seams of
coal to be filled or flushed;

(3) The proposed advertisement for
bids for each project contract, which
advertisement shall include suitable
references concerning the fact that the
project is one to the cost of which the
Government will contribute under the
Appalachian Regional Development Act
of 1965, and that the State’s acceptance
of liability arising out of any bid shall be
subject to contribution by the
Government under the provisions of a
cooperative agreement with the
Government for that purpose;

{4) The proposed project contract,
together with specifications and
drawings pertaining to the equipment,
materials, labor and work to be
performed by the project contractor;

(5) Releases, proper consent or the
necessary rights or interests in lands
and coal formations, for gaining access
to and carrying out work in or on the -
project, and other documents required
by OSM for approval of the project, and

in form and substance satisfactory to
OSM;

(6) Certifications or documents, as
may be required by OSM, indicating
public ownership or control of
subsurface coal or mineral rights
accompanied by appropriate resolutions
from the State or local authorities to
indemnify and hold the Government
harmless should any property owner
within the project area make any claim
for damage resulting from the work
within the project area if releases,
consents or rights or interests were not
obtained from such property owner by
the State or local authorities, and not to
mine or permit mining of coals or other
minerals in property owned or
controlled by the State or local
authorities.

(7) If the project is for the
rehabilitation or reclamation of a strip
mine area, evidence satisfactory to the
Secretary that the State or local
authority owns the lands upon which
the projec! is proposed to be carried out,
and that effective installation, operation,
and maintenance safeguards will be
enforced;

(8) The estimated total cost of the
proposed project and, if the work is
proposed to be performed in phases, the
estimated cost of each phase.

(c) If the Secretary approves the
project, the Director will submit to the
State a coopertive agreement
establishing the estimated cost of the
project in the amount approved by the
Secrelary,

§881.5 Cooperative agreements.

(&) Each project shall be covered by a
cooperative agreement between the
Government, as represented by the
Director, and the State. The agreement
shall establish the total estimated cost
of the project and, if the project is to be
accomplished in phases, the estimated
cost of each phase. The maximum
obligations of the parties to share the
cost of the project shall be stated in
terms of the total estimated cost of the
project and, if project is to be
accomplished in phases, in terms of the
estimated cost of each phase. Other
responsibilities of the parties shall also
be described in the agreement, as may
be agreed upon and as may be in
conformity with these regulations, to
meet the needs and requirements of a
particular project.

(b) The Government's obligation to
contribute funds may be less than but
shall not exceed 75 percent of the total
estimated cost of the project. The
obligation of the State {and, if
appropriate, the local authorities) to
contribute funds may be more but shall

not be less than 25 percent of the total
estimated cost of the project.

(c) None of the funds contributed by
the Government or by the State shall be
used for operating or maintaining the
project or for the purchase of culm, rock,
spoil, or other filling or flushing
material.

(d) The Director may, without
approval by the Secretary execute
amendments to a cooperative agreement
which will cover (1) acceptance of a bid
on a proposed project contract that does
not exceed by more than 20 percent the
estimated cost, initially established in
the cooperative agreement, of the work
covered by the proposed project
contract, and (2) the estimated costs of
additional work under a project
contracl, if the estimated cost, initially
established in the cooperative
agreement, of the work covered by the
praject contract will not be increased by
more than 20 percent.

§881.6 Project contract.

(8) Upon approval of the project by
the Secretary, execution of the
cooperative agreement, and receipt of
an acceptable bid, the State shall carry
out and execute the project through a
project contract, or, if the work is to be
done in phases, a series of project
contracts, entered into by the State and
its contractors or suppliers for the
construction, installation, services or
work to be performed.

(b) Project contracts shall be entered
into only with the lowest responsible
bidder pursuant to suitable procedures
for advertising and competitive bidding.
The Government's obligation to
contribute to the cost of a project, or a
phase of a project, is limited to the
estimaled costs established in the
cooperative agreement. If the bids on
work to be done under a proposed
project contract exceed the estimated
cost of the work established in the
cooperative agreement, the State should
not enter into the project contract unless
the cooperative agreement has been
amended to provide for an increase in
contributions sufficient to meet the
increase in costs, or unless the Stite
wishes to assume the excess cost of the
project.

(c) OSM shall be advised of the time
and place of the opening of bidson a
proposed project contract and may have
a representative present.

(d) If the State amends a project
contract, or issues a change order
thereunder, and the amendment or
change order results in an expenditure
under the project contract in excess of
the estimated cost of the work
established in the cooperative
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agreement, the Government shall be
under no obligation to contribute to such
excess costs unless the cooperative
agreement has been amended to provide
for an increase in contributions by the
parties sufficient to meet such excess
costs.

(e) The State shall furnish the
Director, in duplicate, a certified true
executed copy of each project contract
with related plans, specifications, and
drawings annexed thereto, promptly
upon its execution,

(f) The State shall include in each
project contract provisions to the effect
that—

(1) Regardless of any agreement
between the State and the Government
respecting contributions by the
Government to the cost of the contract
under the provisions of Section 205{a)(1)
of the Appalachian Regional
Development Act of 1965 (Pub. L, 89-4,
79 Stat, 5), the Government shall not be
considered to be a party to the contract
or in any manner liable thereunder.
Neither the Government nor any of its
officers, agents, or employees shall be
responsible for any loss, expense,
damages to property, or injuries to
persons, which may arise from or be
incident to the use and occupation of
any property affected by the operations
contemplated under the project, or for
damages to the property of the
contractor, or for injuries to the person
of the contractor, or for damages to the
property, or injuries to the contractor's
officers, agents, servants, or employees,
or others who may be on said premises
at their invitation or the invitation of
any of them, and the State and the
project contractor shall hold the
Government and any of its officers,
agents, or employees, harmless from all
such claims.

(2) The Secretary of the Interior or the
Director of OSM or their authorized
representative may enter upon and
inspect the project at any reasonable
time and may confer with the contractor
and the State regarding the conduct of
project operations.

(3) All laborers and mechanics
employed by the contractor or
subcontractors on the project shall be
paid wages at rales not less than those
prevailing on similar construction in the
locality as determined by the Secretary
of Labor in accordance with the Davis-
Bacon Act, as amended (40 U.S.C. 276a-
276a-5). The Secretary of Labor shall
have with respect to such labor
standards, the authority and functions
set forth in Reorganization Plan Number
14 of 1950 (15 FR 3176, 64 Stat. 1267, 5
U.S.C. 133-1332-15), and Section 2 of the
Act of June 13, 1934, as amended (48
Stat. 948, as amended; 40 U.S.C. 276(c)).

(4) To assure the use of local labor to
the maximum extent practicable in the
implementation of a project:

(i) Every contractor or subcontractor
undertaking to do work on the project
which is or reasonably may be done as
onsite work, in carrying out such
contract work shall give preference to
qualified persons who regularly reside
in the labor area as designated by the
U.S. Department of Labor wherein such
project is situated, or the subregion, or
the Appalachian counties of the State
wherein such project is situated, except:

(A) To the extent that qualified
persons regularly residing in the area
are not available;

(B) For the reasonable needs of any
such contractor or subcontractor, to
employ supervisory or specially
experienced individuals necessary to
assure an efficient execution of the
contract;

(C) For the obligation of any such
contractor or subcontractor to offer
employment to present or former
employees as the result of a lawful
collective bargaining contract, provided
that in no event shall the number of
nonresident persons employed under
Paragraph (){4)(i)(C) exceed 20 percent
of the total number of employees
employed by such contractor and his
subcontractors on such project.

(ii) Every such contractor and
subcontractor shall furnish the
appropriate U.S. Employment Service
offices with & list of all positions for
which laborers, mechanics, and other
employees may be required.

(iii) Every such contractor and
subcontractor shall furnish periodic
reports to the contracting agency on the
extent to which local labor has been
used in carrying out the contract work.

§881.7 Administration of contributions.

(a) The Government's contribution to
a State will be made only pursuant to a
cooperative agreement and only upon
the basis of payments made, or that are
then due and payable, by the State
under a project contract between the
State and its contractor for the
construction, installation, services or
work performed on individual projects
and shall not exceed 75 percent of such
amounts,

(b) The State shall submit to the
Director, not more often than once a
month and for each cooperative
agreement, a separate voucher which
describes each payment made or that is
due and payable by the State under a
project contract. The amounts claimed
under each voucher shall be certified by
the State as proper charges under the
project contract, and the State shall also
certify that the amounts have either

been paid or are due and paysble
thereunder. Insofar as the Government's
contribution payments related to
amounts due and payable rather than
amounts already paid, the State shall
disburse such funds together with the
funds contributed by the State, promptly
upon receipt from the Government.

« (c) The State shall maintain suitable
records and accounts of its transactions
with and payments to project
contractors, and the Government may
inspect and audit such accounts and
records during normal business hours
and as it may deem necessary.

§881.8 Withholding of payments.

Whenever the Secretary, after
reasonable notice and opportunity for
hearing, finds that there is a failure by
the State to expend funds in accordance
with the terms and conditions governing
the Government’s contribution for an
approved project, he shall notify the
State that further payments will not be
made 1o the State from available
appropriations until he is satisfied that
there will no longer be any such failure.
Until the Secretary is so satisfied,
payment of any financial contribution to
the State shall be withheld.

§881.9 Reports.

At-such times and in such detail as
the Secretary shall require, the State
shall furnish to the Secretary a
statement with respect to each project
showing the work done, the status of the
project, expenditures, and amounts
obligated, and such other information as
may be required.

§881.10 Obligations of States or local
authorities.

(a) The State shall have full
responsibility for installing, operating,
and maintaining projects constructed
pursuant to the regulations in this part.

(b) The State shall give evidence,
satisfactory to the Secretary, that it will
enforce effective safeguards with
respect to installation, operation, and
maintenance.

(¢) The State shall agree that neither
the Government nor any of its officers,
agents, or employees shall be
responsible for any loss, expense,
damages to property, or injuries to
persons, which may arise from or be
incident to work upon, or to the use and
occupation of any property affected by
operations under, the project, and the
State shall agree to hold the
Government and its officers, agents, or
employees harmless from all such
claims,

(d) In order to assure effective
safeguards with respect to installation,




37382

Federal Register / Vol. 48, No. 161 / Thursday, August 18, 1983 / Rules and Regulations

operation, and maintenance, the State or
local authority will be required to own
(or control), the land, subsurface, or coal
seams in instances such as the
following:

(1) If the objective of the projecl is to
prevent or alleviate subsidence, the
State or local authority shall have or
acquire such subsurface and
underground rights or interests in such
coul seams or coal measures as may be
required lo assure the stability and
continued existence of the project and to
such an extent as will give reasonable
assurance that the work will not be
disturbed in the future.

(2) If the objective of the project is lo
rehabilitate or reclaim strip-mined
areas, the land shall be owned by the
Federal, State, or local body of
governmenl. Such ownership shall
comprise such mineral, subsurface and
underground rights and interests as will
assure that no further mining operations
will be conducted upon or under the
land in the future.

(3) If the objective of the project is to
seal abandoned open shafts, slopes, air
holes and other mine openings o
underground workings where public
safely hazards exist, or to control or
prevent erosion, water pollution, or
discharge of harmful mine waters, the
State shall have or acquire such right,
title or interest in the lands as will
assure the stability and continued
existence of the project work.

{4) The extent of ownership or control
necessary shall be determined with
respect to each individual project,

(e) The State or local authorities, shall
agree not to mine or permit the mining of
coal or other minerals in the land or
property owned or controlled by the
State or local authorities, if required by
OSM to assure the success or protection
of the project work for such period of
time as may be required by OSM.

{f) Upon request of OSM, the State or
local authority shall furnish and disclose
the nature and extent of its right, title, or
interest in lands within, or which may
be affected by, the project and submit
an analysis, in writing, of the title
situation, the effectiveness, extent and
strength of the title which has been
acquired, and an opinion as to the
protection which the documents
conveying the various rights, titles, and
interests in the land afford the project
work and as to any defects in the title.

(g) If necessary, State and local
authorities shall procure the enactment
of State or local laws or ordinances
providing authority to participate in the
work and projects conducted pursuant
to the regulations in this part on lands
owned by the State, the local
authorities, or private persons, and the

requisite authority to permit the State or
local authorities to meet the obligations
imposed by the regulations in this part
or a cooperative agreement and to enter
into project contracts of the kind and
nature contemplated for the work to be
performed.

§881.11 Nondiscrimination.

The State shall comply with the
provisions.of Section 301 of Executive
Order 11246 {Sept. 24, 1965; 30 FR 12319,
12935) and shall incorporate the
provisions prescribed by Section 202 of
Executive Order 11246 in each project
contract, and shall undertake and agree
to assist and cooperate with the Director
and the Secretary of Labar, ablain and
furnish information, carry out sanctions
and penalties, and refrain from dealing
with debarred contractors, all as
provided in said Section 301.

§881.12 Civil rights.

State or local authorities shall comply
with Title V1 of the Civil Rights Act of
1964 (Pub. L. 88-352) and all
requirements imposed by or pursuantito
the regulations of the Department of the
Interior entitled “Nondiscrimination in
Federally-assisted Programs of the
Department of the Interior—Effectuation
of Title VI of the Civil Rights Act of
1964 (43 CFR Part 17) and shall give
assurances of compliance in such forms
as may be required by the Director.

[FR Doc. 83-22763 Fiie! #1709, %035 am)|
BILLING CODE 4310-05-M

30 CFR Part 926

Montana Abandoned Mine Land
Reclamation Plan Amendment

AGeNCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: On April 20, 1983, the State of
Montana submitted to OSM a proposed
amendment to its Abandoned Mine
Land Reclamation (AMLR]) Plan”On
June 15, 1983, the State submitted
revisions to its proposed amendment.
After opportunity for public comment
and review of the amendment, the
Assistant Secretary for Energy and
Minerals of the Department of the
Interior has determined that the
Montana amendment meets the
requirements of the Surface Mining
Control end Reclamation Act of 1977
[SMCRA) and the Secretary's
regulations (30 CFR Chapter VII,
Subchapter R, 47 FR 28574-28604, June

30, 1982). Accordingly, the Assistant
Secretary has approved the Montana
Amendment.

EFFECTIVE DATE: The rule is effective
September 19, 1983.

ADDRESSES: Copies of the full text of the
proposed amendment are available for
review during regular business hours at
the following locations:

State of Montana, Department of State
Lands, Reclamation Division, 1625
Eleventh Avenue, Helena, Montana
58620

Office of Surface Mining Reclamation
and Enforcement, P.O. Box 1420, 935
Pendell Blvd., Mills, Wyaming 82644

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record—Rm. 5315, 1100 “L" Street,
NW., Washington, D.C. 20240

FOR FURTHER INFORMATION CONTACT:
William Thomas, Field Office Director,
Office of Surface Mining Reclamation
and Enforcement, P.O. Box 1420, 935
Pendell Blvd., Mills, Wyoming 82644,
Telephone: [307) 261-5776.

SUPPLEMENTARY INFORMATION: Title IV
of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA),
Public Law 95-87, 30 U.S.C. 1201 e seq.,
establishes an abandoned mine and
reclamation program for the purposes of
reclaiming and restoring lands and
water resources adversely affected by
past mining. This program is funded by
a reclamation fee imposed upon the
production of coal. Lands and water
eligible for reclamation are those that
were mined or affected by mining and
abandoned or left in 2n inadequate
reclamation slatus prior to August 3,
1977, and for which there is no
continuing reclamation responsibility
under State or Federal law. Title IV
provides that.a State with an approved
AMLR program has the responsibility
and primary-authority to implement an
abandoned mine land reclamation
program.

The Montana AMLR Plan was
approved on Octlober 24, 1980. On April
20, 1983, Montana submitted a proposed
amendment to the Plan. An approved
State AMLR Plan can be amended under
the provisions of 30 CFR 884.15. Under
these provisions, if the amendment or
revision changes the objectives, scope,
or major policies followed by the State
in the conduct of its reclamation
program. the Director of the Office of
Surface Mining should follow the
procedures set out in 30 CFR 884.14 in
approving an amendment or revision of
a State reclamation plan. The Director
has followed these procedures and
recommended to the Assistant Secretary
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on July 26, 1883, that the Montana
Amendment be approved.

OSM published a notice of proposed
rulemaking on the Montana amendment
and requested public comment on May
26, 1983 (48 FR 23662). No public
comments were received. The State of
Montana held public hearings on the
proposed amendment as required by
State law an April 12, 1883 in Helena, on
April 15,1983 in Red Lodge, and on
April 20, 1983 in Chinook, Montana. No
substantive comments were received.
On June 15, 1983, the State of Montana
submitted revisions to the proposed
amendment. These revisions are
contained in a letter from Ben Mundie,
Abandoned Mine Reclamation Bureau,
State of Montana to William R. Thomas,
Casper Field Office Director, Office of
Surface Mining. OSM has determined
that these revisions are insignificant in
nature and, accordingly, require no
further public comment. All of the
documents mentioned above are
available for public inspection &t the
offices of OSM and at the Montana
Reclamation Division listed above under
“Addresses",

To codify information applicable to
individual States under SMCRA,
including decisions on State reclamation
plans and amendments, OSM has
established a new Subchapter T of 30
CFR Chapter VIL Subchapter T consists
of Parts 800 through 853. Provisions
relating to North Dakota are found in 30
CFR Part 926.

Contents of the Montana Amendment

1. Liens on noncoal projests;

2. Addition of one hundred noncoa!
sites to the Montana Abandoned Mine
Land Inventory;

3. Provisions te conduct an emergency
reclamation program;

4. Revised Department of State Lands
structural organization.

Assistant Secretary’s Findings

In accordance with Section 405 of
SMCRA, the Assistant Secretary finds
that Montana has submitted an
amendment o its Abandoned Ming
Land Reclamation Plan and has
determined, pursuant to 30 CFR 884.15,
that:

1. The public has been given adequate
notice and opportunity to comment, and
the record does not reflect major
unresalved controversies.

2. Views of other Federal agencies
have been solicited and considered.

3. The State has the legal authority,
policies and administrative structure to
carry out the amendment.

4. The amendment meets all
requirements of the OSM, AMLR
Program provisions.

5. The State has an approved Surface
Mining Regulatory Program.

6. amendment is in compliance
with all applicable State and Federal
laws and regulations. :

Disposition of Comments

The following comments received on
the Montana AMLR Amendment during
the other Federal agency comment
period were considered in the Assistant
Secretary's evaluation of the Montana
Amendment! as indicated below.

1. The Wastern Field Operations
Center of the U.S. Bureau of Mines
(BOM] suggested that prior to filling or
destroying any mine excavations or
surface disturbances. records should be
made of each, including detailed
mapping and sampling. For the BOM,
failure to acquire all available geologic
and mineral resources information
before making these geologic materials
unavailable might be an unnecessary
waste, The BOM further suggested that
all acquired data should be deposited
with a minerals and mining related
agency such as the State's Bureau of
Mines and Geology or the US/BOM for
possible future public use. OSM agrees
and has brought the BOM suggesied to
the attention of the State of Montana.

2. The Montana Historic Preservation
Office commented that measures for
complying with State and Federal
preservation regulations should be
outlined in the amendment to allow fora
better understanding of how historic and
prehistoric values will be considered in
the event of arequest to undertake
emergency reclamation work.

OMS's response is that it has raised
this issue with the State and the State
has agreed to notify the Montana
Historic Preservation Office of a
proposed project to allow proper
mitigation measures to be completed.
This assurance is contained in a letter of
June 15, 1983 from Ben Mundie, Montana
Abandoned Mine Reclamation Bureau,
to William Thomas, Director, Casper
Field Office, Office of Surface Mining.
The letter is available for public
inspection at the offices of OSM and at
the Montana Reclamation Division
listed above under *Addresses™.

3. The Omaha District of the Corps of
Engineers outlined the requirements for
complying with Section 404 of the Clean
Water Act on State abandoned mine
land reclamation projects. OSM has sent
the Carps’ letter to the State of Montana
for guidance in complying with Section
404 of the Clean Waler Act in their
AMLR program.

Additional Findings
The Office of Surface Mining has

examined this proposed rulemaking
under Section 1(b) of Executive Order
No. 12291 (February 17, 1981) and has
determined that, based on availible
quantitative dala, it does not constitute
a major rule. The reasons underlying
this delermination are as foilows:

1. Approval will not have an effect on
costs or prices for consemers, individual
industries, Federal, State, or local
government agencies or geographic
regions; and

2. Approval will not have adverse
effects on competition, employment,
produetivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets,

This rulemaking has been examined
pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 801 et seg., and the Office
of Surface Mining has determined that
the rule will not have significant
economic effects on a substantial
number of small entities. The reason for
this determination is that approval will
not have demographic effects, direct
costs, information collection and
recardkeeping requirements, indirect
costs, nonquantifiable costs, competitive
effects, enforcement costs or aggregale
effects on small entities.

Further, the Office of Surface Mining
has determined that the Montana
amendment does not have a significant
effect on the quality of the human
environment because the decision
relates only to the policies, procedures
and organization of the State's
Abandoned Mine Land Reclamation
Program. Therefore, under the
Department of the Interior Manual DM
5162.3(A)(1). the Assistant Secrelary’s
decision on the Montana amendment is
categorically excluded from the
National Environmental Policy Act
requirements.

As a result, no environmental
assessment (EA) nor environmental
impact statement (EIS) has been
prepared on this action. It should be
noted that a programmatic EIS was
prepared by OSM in conjunction with
the implementation of Title IV,
Moreover, an EA or an EIS will be
prepared for the approval of grants for
the abandoned mine land reclamation
projects under 30 CFR Part 886.

List of Subjects in 30 CFR Part 834

Coal mining, Intergovernmental
regulations, Surface mining,
Underground mining.
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Dated: July 26, 1983.

J. R. Harris,

Director. Office of Surface Mining.
Dated: August 12, 1883,

W. L. Dare,

Acting Deputy Assistant Secretary for Energy
and Minerals.

PART 926—MONTANA

Therefore, § 926.20 is revised to read
as follows:

§926.20 Approval of Montana Abandoned

Mine Land Reclamation Plan.

The Montana Abandoned Mine Land
Reclamation Plan, as submitted on
October 24, 1980, is approved.
Amendments to this Plan, as submitted
on April 20, 1983 are also approved.
Copies of the approved program, as
amended, are available at:

State of Montana, Department of State
Lands, Reclamation Division, 1625
Eleventh Avenue, Helena, Montana
59620

Office of Surface Mining Reclamation
and Enforcement, P.O. Box 1420, 935
Pendell Blvd,, Mills, Wycming 82644

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record—Rm. 5315, 1100 “L" Street,
NW,, Washington, D.C. 20240

(Pub. L. 85-87, 340 U,5.C. 1201, et seq.)

|FR Doc. 83-22762 Filed 8-17-83 845 am|
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Department of the Air Force
32 CFR Part 865

Air Force Discharge Review Board

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

SUMMARY: This rule is being revised to
incorporate changes in procedures and
standards for the review of discharges
and dismissals from the Air Force.
These changes were necessitated by
revision of Department of Defense
Directive 1332.28, August 11, 1982 (32
CFR Part 70, 47 FR 37770, August 286,
1982), which this rule implements. The
intended effect is to provide current
information on Air Force policy and
procedures to former Air Force members
desiring amendment to their military
records.

EFFECTIVE DATE: November 27, 1982,

FOR FURTHER INFORMATION CONTACT:
Charles F. Hicks, Colonel, USAF,
Principal Advisor for Discharge Review
Matters, Office of the Secretary of the

Air Force (Personnel Council), Crystal
Square 4, 1745 Jeff Davis Highway, Suite
200, Arlington, VA 22202. Telephone
202-692-4751.

SUPPLEMENTARY INFORMATION: Because
this subpart implements a higher
directive, it was not published as
proposed for public comment. It is
published as a final rule for information
purposes. The Department of the Air
Force has determined that this
regulation is not a major rule as defined
by Executive Order 12291; is not subject
to the relevant provisions of the
Regulatory Flexibility Act of 1980 (Pub,
L. 96-354); and does nol contain
reporting or recordkeeping requirements
under the criteria of the Paperwork
Reduction Act of 1980 {Pub, L. 86-511),
Subpart B of Part 865 is derived from Air
Force Regulation (AFR) 20-10, Air Force
Discharge Review Board, 27 November
1982, This revision incorporates uniform
procedures and standards for the
submission and presentation of and
responses to issues pertaining to the
review of discharges: establishes an
effective date for use of these
procedures and accompanying revised
forms; outlines expanded requirements
for the preparation of decisional
documents; provides for special review
of applications from former members
who are determined to be category W
includes review of standards; reinstates
the 15 year statute of limitations; and
redefines terms and types of discharge
reviews.

List of Subjects in 32 CFR Part 865

Administrative practice and
procedure, Military personnel, Records.

Accordingly, 32 CFR Part 865, is
amended by revising Subpart B as
follows:

PART 865—-PERSONNEL REVIEW
BOARDS

Subpart B—Air Force Discharge Review
Board

Sec.

865,100
865.101
865,102
865,103
865,104
865.105

Purpose.

References.

Statutary authority.

Definition of terms.

Secretarial responsibilities.

Jurisdiction and authority,

865.106 Application for review,

865.107 DRB composition and meeting
location.

865.108 Availability of records and
documents.

865109 Procedures for hearings.

865.110 Decision process.

865.111 Response 1o items submitted as
issues by the applicant,

865112 Decisional issues.

Sec,

865.113 Recommendations by the Director
of the Personne! Council and Secretarial
Review Authority.

865.114 Decisional document.

805115 Issuance of decisions following
discharge review,

865.116 Records of DRB proceeding.

865117 Final disposition of the record of
proceedings.

865.118 Availability of Discharge Review
Board documents for public inspection
and copying,

865119 Privacy Act information.

865.120 Discharge review standards.

865.121 Complaints concerning decisional
documents and index entries.

665.122 Summary of statistics for Discharge
Review Board.

8656123

865,124

Approval of exceptions to directive.
Procedures for regional hearings.
865125 Report requirement.

865126 Sample report format.

Authority: Sec. 8012, 70A Stal. 488 Sec.
1553, 72 Stat. 1267, 10 U.S,C, 8012, 1553.

Subpart B—Air Force Discharge
Review Board

§865.100 Purpose.

This subpart establishes policies for
the review of discharges and dismissals
under 32 CFR Part 70, “Discharge
Review Boards Procedures and
Standards," 47 FR 37770, August 26,
1882, 1982, and explains the jurisdiction,
authority, and actions of the Air Force
Discharge Review Board. It applies to all
Air Force activities. This subpart is
affected by the Privacy Act of 1974. The
system of records cited in this subpart is
authorized by 10 U.S.C. 1553 and 8012,
Each data gathering form or format
which is required by this subpart
contains a Privacy Act Statement, either
incorporated in the body of the
document or in a separate statement
accompanying each such document.

§865.101 References.

(a) Title 10, United States Code.
Section 1553

(b) Title 38, United States Code.
Sections 101 and 3103, as amended by
Pub. L. 95-126, October 8, 1977

(¢) DOD Directive 5000.19, "Policies
for the Management and Control of
Information Requirements,” March 12,
1976

(d) DOD Directive 5000.11, “Data
Elements and Data Codes
Standardization Program,"” December 7,
1964

(e) DOD Directive 5000.12-M “DOD
Manual for Standard Data Elements,"
December 1981

(f) DOD Directive 1332.14, “Enlisted
Administrative Separations,” January
28, 1982
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(g) DOD Directive 5400.7, “DOD
Freedom of Information Act Program, "
March 24, 1980; Title 5, United States
Code, Section 552

(h) DOD Directive 5400.11,
“Department of Defense Privacy
Program,” June 9, 1982; Title 5, United
States Code, Section 552a

(i) Title 10, United States Code,
Chapter 47, Uniform Code of Military
Justice

(j) Woad v. Secretary of Defense, Civ.
No. 77-0684 (D.D.C.) (Order. December
3, 1961)

(k) Urban Law Institute of Antioch
College, Inc. v. Secretary of Defense,
Civ. No. 76-0530, {(D.D.C.) (Stipulation of
Dismissal, January 31. 1977) (Order and
Settlement Agreement, July 30, 1982)

(1) Air Force Regulation 35-41, Vol 1I,
Separation Procedures for USAFR
Members, dated October 30, 1975

(m) Air Force Regulation 36-2, Officer
Personnel, Administrative Discharge
Procedures, August 2, 1976

(n) Air Force Regulation 36-3, Officer
Personnel, Administrative Discharge
Procedures, August 2, 1976

(o) Air Force Regulation 36-12, Officer
Personnel, Administrative Separation of
Commissioned Officers and Warrant
Officers, July 15, 1977

(p) Air Farce Regulation 39-10,
Separation Upon Expiration of Term of
Service, for Convenience of
Government, Minority, Dependency and
Hardship, January 3, 1977

(q) Air Force Manual 38-12,
Separation for Unsuitability, 3
Misconduct, Resignation, or Request for
Discharge for the Good of the Service
and Procedures for the Rehabilitation
Program, September 1, 1966

{r) Air National Guard Regulation 39-
10, Enlisted Personnel-Separation,
December 30, 1671

§865.102 Statutory authority.

The Air Force Discharge Review
Board {DRB) was established within the
Department of the Air Force under
section 301 of the Serviceman's
Readjustment Act of 1944, as amended
(now 10 U.S.C. 1553) and further
amended by Pub. L. 85-126 dated
October 8, 1977.

§865.103 Definition of terms.

(a) Applicant. A former member of the
Armed Forces who has been dismissed
or discharged administratively in
accordance with Military Department
regulations or by sentence of a court-
martial (other than a general court-
martial) and under statutory regulatory
provisions whose application is
accepted by the DRB concerned or
whose case is heard on the DRB’s own
motion. If the former member is

deceased or incompetent, the term
“applicant” includes the surviving
spouse, next-of-kin, or legal
representative who is acting on behalf of
the former member. When the term
“applicant” is used in this subpart, it
includes the applicant’s counsel or
representative, except that the counsel
or representative may not submit an
application for review, waive the
applicant’s right to be present st a
hearing, or terminate a review without
providing the DRB an appropriate power
of attorney or other written consent of
the former member.

(b) Complainant. A former member of
the Armed Forces (or the former
member’s counsel) who submits a
complaint in accordance with § 865.121
of this subpart with respect to the
decisional document issued in the
former member’s own case; or a former
member of the Armed Forces (orthe
former member’s counsel) who submits
a complaint stating that correction of the
decisional document will assist the
former member in preparing for an
administrative or judicial proceeding in
which the former member's own
discharge will be at issue.

(c) Counsel or representative. An
individual or agency designated by the
applicant who agrées to represent the
applicant in a case before the DRB. It
includes, bult is not limited to: a lawyer
who is 8 member of the bar of a federal
court or of the highest court of a state;
an accredited representative designated
by an organization recognized by (he
Administrator of Veterans Affairs; a
representative from a stale agency
concerned with veterans affairs; and
representatives from private
organizations or local government
agencies.

(d) Dischorge. A general term used in
this subpart that includes dismissal and
separation or release from active or
inactive military status, and actions that
accomplish a complete severance of all
military status. This term also includes
the assignment of a reason for such
discharge and characterization of
service,

(e) Discharge review. The process by
which the reason for separation, the
procedures followed in accomplishing
separation, and characterization of
service are evaluated. This includes
determinations made under the
provisions of Fitle 38 U.5.C. 3103{e)(2).

(f) Discharge Review Board (DRB).
An administrative board constituted by
the Secretary of the Air Force and
vested with discretionary authority to
review discharges and dismissals under
the provisions of Title 10 U.S.C. 1553.

(g) Regional Discharge Review Board.
A DRB that conducts discharge reviews

in & location outside the National
Capital Region {NCR).

(k) DRB President. The senior line
officer of any DRB convened for the
purpose of conducting discharge
reviews.

(i) Hearing. A review involving an
appearance before the DRB by the
applicant or on the applicant’s behalf by
a counsel or representative.

(i) Record review. A review of the
application, available service records,
and additional documents [(if any)
submitted by the applicant.

(k) National Capital Region (NCR).
The District of Columbia; Prince
Georges and Montgomery Counties in
Maryland; Arlington, Fairfax, Loudoun,
and Prince William Counties in Virginia;
and all cities and towns included within
the outer boundaries of the foregoing
counties.

(1) Director, Air Force Personnel
Council. The person designated by the
Secretary of the Air Force who is
responsible for the supervision of the
Discharge Review function.

§865.104 Secretarial responsibilities.

The Secretary of the Air Force is
responsible for the overall operation of
the Discharge Review program within
the Department of the Air Force. The
following delegation of authority have
been made:

(a) To the Office of the Assistant
Secretary of the Air Force (Manpower,
Reserve Affairs and Installations) to act
for the Secretary of the Air Force in all
discharge review actions subject to
review by the Secretary as specified in
§ 865.113 of this subpart.

(b) To the Director, Air Force
Personnel Council, for operation of all
phases of the discharge review function
and authority to take action in the name
of the Secretary of the Air Force in all
discharge review actions except those
specified in § 865.113 of this subpart.

§865.105 Jurisdiction and authority.

The DRB has jurisdiction and
authority in cases of former military
personnel who, at the time of their
separation from the Service, were
members of the US Army Aviation
components {Aviation Section, Signal
Corps; Air Service; Air Corps; or Air
Forces) prior to September 17, 1947, or
the US Air Force. The DRB does not
have jurisdiction and authority
concerning personnel of other armed
services who at the time of their
separation, were assigned to duty with
the Army Air Forces or the US Air
Force.

(a) The DRB’s review is based on the
former member’s available military
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records, issues submitted by the former
member, or his counsel and on any other
evidence that is presented to the DRB.
The DRB determines whether the type of
discharge or dismissal the former
member received is equitable and
proper; if not, the DRB instructs the
USAF Manpower and Personnel Center
(AFMPC) lo change the discharge
reason or to issue a new character of
discharge according to the DRB's
findings.

{b) The DRB is not authorized to
revoke any discharge, to reinstate any
person who has been separated from the
military service, or to recall any person
to active duty. -

(¢) The DRB, bn its own motion, may
review a case that appears likely to
result in & decision favorable to the
former military member, without the
member's knowledge or presence. In this
case, if the decision is:

(1) Favorable, the DRB directs AFMPC
to notify the former member accordingly
al the member's last known address.

(2) Unfavorable, the DRB returns the
case to the files without any record of
formal action; the DRB then reconsiders
the case without prejudice in
accordance with normal procedures.

§ 865.106 Application for review.

(a) General. Applications shall be
submitted to the Air Force DRB on DD
Form 293, Application for Review of
Discharge or Dismissal from the Armed
Forces of the United States (OMB
Approval No. 0704-0004) with such other
statements, affidavits, or documentation
as desired. It is to the &pplicant’s
advantage to submit such documents
with the application or within 80 days
thereafter in order to permit a thorough
screening of the case. The DD Form 293
is available at most DOD installations
and regional offices of the Veterans
Administration, or by writing to: DA
Military Review Boards Agency,
Alttention: SFBA (Reading Room), Room
1E520, The Pentagon, Washington, DC
20310.

(b) Timing. A motion or request for
review must be made within 15 years
after the date of discharge or dismissal.

(c) Applicant’s responsibilitios. An
applicant may request a change in the
character of or reason for discharge (or
both).

(1) Character of discharge. DD Form
293 provides an applicant an
opportunity to request a specific change
in character of discharge (for example,
General Discharge to Honorable
Discharge; Under Other Than Honorable
Conditions Discharge to General or
Honorable Discharge). Only a person
separated on or after 1 October 1882
while in an entry level status may

request a change from other than an
honorable discharge to Entry Leval
Separation. A request for review from
an applicant who does not have an
Honorable Discharge will be treated as
a request for & change to an Honorable
Discharge unless the applicant requests
a specific change to another character of
discharge.

(2) Reason for discharge. DD Form 293
provides an applicant an opportunity to
request a specific change in the reason
for discharge. If an applicant does not
request a specific change in the reason
for discharge, the DRB will presume that
the request for review does not involve
a request for change in the reason for
discharge. Under its responsibility to
examine the propriety and equity of an
applicant’s discharge, the DRB will
change the reason for discharge if such a
change is warranted.

(3) The applicant must ensure that
issues submitted to the DRB are
consistent with the request for change in
discharge set forth in “Board Action
Requested" of the DD Form 293. If an
ambiguity is created by a difference
between an applicant's issue and the
requested action, the DRB will respond
to the issue in the context of the action
requested in “Board Action Requested.”
In the case of a Personal Appearance
hearing, the DRB will attempt to resolve
the ambiguity.

{d) If the member is deceased or
mentally incompetent, the spouse, next-
of-kin, or legal representative may, as
agent for the member, submit the
application for the review along with
proof of the member's death or mental
incompetency.

(e) Applicants forward their requests
for review to the USAF Manpower and
Personnel Center-mailing address:
AFMPC/MPCDOA1, Randolph AFB TX
78150. AFMPC will obtain all available
military records of the former members
from the National Personnel Records
Center.

() Withdrawal of application. An
applicant shall be permitted to
withdraw an application without
prejudice at any time before the.
scheduled review.

(8) Submission of issues on DD Form
293. Issues must be provided to the DRB
on DD Form 293 before the DRB closes
the review process for deliberation and
should be submitted in accordance with
the guidelines of this subpart for
submission of issues.

(1) Issues must be clear and specific.
An issue must be stated clearly and
specifically in order to enable the DRB
to understand the nature of the issue
and its relationship to the applicant's
discharge.

(2) Separate listing of issues. Each
issue submitted by an applicant should
be listed separately. Submission of a
separate statement for each issue
provides the best means of ensuring that
the full import of the issue is conveyed
to the DRB.

(3) Use of DD Form 2893, DI Form 293
provides applicants with a standard
format for submitling issues to the DRB,
and its use:

(i) Provides a means for an applicant
to set forth clearly and specifically those
matters that, in the opinion of the
applicant, provide a basis for changing
the discharge;

(ii) Assists the DRB in focusing on
those matters considered to be
important by an applicant;

(it} Assists the DRB in distinguishing
between a matter submitted by an
applicant in the expectation that it will
be treated as a decisional issue under
§ 865.112, and those matters submitted
simply as background or supporting
materials;

{iv) Provides the applicant with
greater rights in the event that the
applicant later submits a complaint
under § 865.121 of this subpart
concerning the decisional document.

(v) Reduces the potential for
disagreement as to the content of an
applicant's issue.

(4) Incorporation by reference. If the
applicant makes an additional written
submission, such as a brief, in support of
the application, the applicant may
incorporate by reference specific issues
set forth in the written submission in
accordance with the guidance on DD
Form 293. The reference shall be specific
enough for the DRB to identify clearly
the matter being submitted as an issue,
At a minimum, it shall identify the page.
paragraph, and sentence incorporated.
Because it js to the applicant’s benefit to
bring such issues to the DRB's attention
as early as possible in the review,
applicants who submit a briefl are
strongly urged o set forth all issues as a
separate item at the beginning of the
brief. If it reasonably appears that the
applicant inadvertently has failed
expressly to incorporate an issue which
the applicant clearly identifies as an
issue to be addressed by the DRB, the
DRB shall respond to such an issue in
accordance with § 865.111 and § 865,112
of this subpart.

(5) Effective date of the new DD Form
293. With respect to applications
received before November 27, 1982, the
DRB shall consider issues clearly and
specifically stated in accordance with
the rules in effect at the time of
submission. With respect to applications
received on or after November 27, 1982,
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if the applicant submits an obsolete DD
Form 293, the application will be
returned with a copy of the revised DD
Form 293 for reaccomplishment. The
DRB will only respond to the issues
submitted on the new form in
accordance with 32 CFR Part 70, 47 FR
37770, August 26, 1882 and this subpart.

(h) Relationship of issues to character
of or reason for discharge. If the
application applies to both character of
and reason for discharge, the applicant
is encouraged, but not required, to
identify the issue as applying to the
character of or reason for discharge (or
both). Unless the issue is directed at the
reason for discharge expressly or by
necessary implication, the DRB will
presume that it applies solely to the
character of discharge.

(i) Relationship o?issuos to the
standards for discharge review, The
DRB reviews discharges on the basis of
issues of propriety and equity. The
standards used by the DRB are set forth
in § 865.120 of this subpart. The
applicant is encouraged to review those
standards before submitting any issue
upon which the applicant believes a
change in discharge should be based.
The applicant is also encouraged, but
not required, to identify an issue as
pertaining to the propriety or the equity
of the discharge. This will assist the
DRB in assessing the relationship of the
issue to propriety or equity under
§ 865.112(d) of this subpart.

(]) Citation of matter from decisions.
The primary function of the DRB
involves the exercise of discretion on a
case-by-case basis. Applicants are not
required to cite prior decisions as the
hasis for a change in discharge. If the
applicant wishes to bring the DRB's
attention to a prior decision as
background or illustrative material, the
citation should be placed in a brief or
other supporting documents. If, however,
it is the applicant's intention to submit
an issue that sets forth specific
principles and facts from a specific cited
decision, the following requirements
apply with respect to applications
received on or after November 27, 1982,

(1) The issue must be set forth or
expressly incorporated in the
“Applicant's Issue" portion of DD Form
293.

(2) If an applicant's issue cites a prior
decision (of the DRB, another Board, an
agency, or a court), the applicant shall
describe the specific principles and facts
that are contained in the prior decision
and explain the relevance of cited
matter to the applicant's case.

{3) To insure timely consideration of
principles cited from unpublished
opinions (including decisions
maintained by the Armed Forces

Discharge Review Board/Correction
Board Reading Room), the applicant
must provide the DRB with copies of
such decisions or of the relevant portion
of treatise, manual, or similar source in
which the principles were discussed. At
the applicant's request, such materials
will be returned.

(4) If the applicant fails to comply
with the requirements above, the
decisional document shall note the
defect, and shall respond to the issue
without regard to the citation.

(k) Identification by the DRB of issues
submitted by an applicant. The
applicant’s issues shall be identified in
accardance with this section aftera
review of all materials and information
is made.

(1) Issues on DD Form 293. The DRB
shall consider all items submitted as
issues by an applicant on DD Form 293
{or incorporated therein) in accordance
with this part. With respect lo
applications submitted before November
27,1982, the DRB shall consider all
issues clearly and specifically stated in
accordance with the rules in effect at the
time of the submission.

(2) Amendment of issues. The DRB
shall not request or instruct an applicant
to amend or withdraw any matter
submitted by the applicant. Any
amendment or withdrawal of an issue
by an applicant shall be confirmed in
writing by the applicant. This provision
does not:

(i) Limit by DRB's authority to
question an applicant as to the meaning
of such matter;

(ii) Preclude the DRB from developing
decisional issues based upon such
questions:

(ifi) Prevent the applicant from
amending or withdrawing such matter
any time before the DRB closes the
review process for deliberation; or

(iv) Prevent the DRB from presenting
an applicant with a list of proposed
decisional issues and written
information concerning the right of the
applicant to add to, amend, or withdraw
the applicant’s submission. The written
information will state that the
applicant’s decision to take such action
{or decline to do so) will not be used
against the applicant in the
consideration of the case.

(3) Additional Issues Identified During
a Hearing. The following additional
procedure shall be used during a hearing
in order to promote the DRB's
understanding of an applicant's
presentation. If before closing the
hearing for deliberation, the DRB
believes that an applicant has presented
an issue not listed on DD Form 293, the
FRB may so inform the applicant, and
the applicant may submit the issue in

writing or add additional written issues
at that time. This does not preclude the

DRB from developing its own decisional
issues.

(1) Notification of possible bar to
benefits. Written notification shall be
made to each applicant whose record
indicates a reason for discharge that
bars receipt of benefits under 38 U.S.C.
3103(a). This notification will advise the
applicant that separate action by the
Board for Correction of Military Records
or the Veterans Administration may
confer eligibility for VA benefits,
Regarding the bar to benefits based
upon the 180 days consecutive
unauthorized absence, the following
applies:

(1) Such absence must have been
included as part of the basis for the
applicant’s discharge under other than
honorable conditions.

(2) Such absence is computed without
regard to the applicant’s normal or
adjusted expiration of term of service.

§865.107 DRB composition and meeting
location.

(a) The DRB consists of five members,
with the senior line officer acting as the
presiding officer. The presiding officer
convenes, recesses and adjourns the
Board.

(b) In addition to holding hearings in
Washington, DC, the DRB, as a
convenience to applicants, periodically
conducts hearings at selected locations
throughout the Continental United
States. Reviews are conducted at
locations central to those areas with the
greatest number of applicants. A
continuing review and appraisal is
conducted to ensure the selected hearing
locations are responsive {o @ majority of
applicants. Administrative details and
responsibilities for Regional Boards are
outlined in § 865.124.

§ 865,108 Availablility of records and
documents.

(a) Before applying for discharge
review, potential applicants or their
designated resentatives may, and are
encouraged to obtain copies of their
military personnel records by submitting
a General Services Administration
Standard Form 180, Request Pertaining
to Military Records, to the National
Personnel Records Center (NPRC) 9700
Page Boulevard, St. Louis, Mo 63132;
thus avoiding any lengthy delays in the
processing of the application (DD Form
293) and the scheduling of reviews.

{1) Once the application for discharge
review (DD Form 293) is submitted, an
applicant's military records are
forwarded to the DRB where they
cannot be reproduced. Submission of &
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request for-an applicant’s military
records, including a request under the
Freedom of Information Act or Privacy
Act after the DD Form 293 has been
submitted, shall result automatically in
the termporary suspension of processlng
of the application for discharge review
until the requested records are sent to
an-appropriate location for copying, are
copied, and returned to the headquarters
of the DRB. Processing of the application
shall then be resumed at whatever stage
of the discharge review process is
practicable.

(2) Applicants and their designated
representatives also may examine their
military personnel records at the site of
theirscheduled review before the
hearing. The DRB shall notify applicants
and their designated representatives of
the dates the records are available for
examination in their standard
scheduling information.

(b) The DRB is not authorized to
provide copies of documents that are
under the cognizance of another
government department, office, or
activity. Applications for such
information must be made by the
applicant to the cognizant authority, The
DRB shall advise the applicant of the
mailing address of the government
department, office, or activity to which
the request should be submitied.

(c) 11 the official records relevant to
the discharge review are not available
at the agency having custody of the
records, the applicant shall be so
notified and requested to provide such
information and documents as may be
desired in support of the request for
discharge review. A period of not
less than 30 days shall be allowed for
such documents to be submitted. At the
expiration of this period, the review may
be conducted with information available
to the DRB.

(8) The DRB may take steps to obtain
additional evidence that is relevant to
the discharge under consideration
beyond that found in the official military
records or submitted by the applicant, if
a review of available evidence suggests
that it would be incomplete without the
additional information, or when the
applicant presents lesnmony or
documents that require additional
information to evaluate properly. Such
information shall be made available to
the applicant, upon request, with
appropriate modifications regarding
classified material.

(1) In any case heard on'the request of
an applicant, the DRB shall providethe
applicant and counsel or representative,
if any, at a reasonable time before
initiating the decision process, a natice
of the availability of all regulations and
documents to be considered in the

discharge review, except for documents
in the official personnel or medical
records and any documents submitted
by the applicant. The DRB shall also
notify the applicant or counsel or
representative (i) of the right to examine
such documents or to be provided with
copies of documents upon request: (ii) of
the date by which such request must be
received: and (iii) of the opportunity to
respond within a reasonable period of
time to be set be the DRB.

(2) When necessary to acquaint the
applicant with the substance of a
classified document, the classifying
authority, on the reques! of the DRB,
shall prepare a summary of or an extract
from the document, deleting all
reference to source of information and
other matters, the disclosure of which, in
the opinion of the classifying authority,
would be detrimental to the national
security interest of the United States.
Should preparation of such summary be
deemed impracticable by the classifying
authority, information from the
classified source shall not be considered
by the DRB in its review of the case.

(e) Current Air Force numbered
publications may be obtained from the
Chief, Central Base Administration at
any major Air Force installation or by
writing:

HQ USAF/DAS]L, Washington, DC 20330
or
DA Military Review Boards Agency.
Attention: SPBA (Reading Room), Room
1E520, Washington. DC 20310

§ 865,109 Procedures for hearings.

{a) The applicant is entitled, by law,
to appear in person at his or her request
before the DRB in open session and to
be represented by counsel of his or her
own selection. The applicant also may
present such witnesses as he or she may
desire.

{b) There are two types of reviews,
They are:

(1) Record Review. A review of the
application, available service records,
and additional documents (if any)
submitted by the applicant,

{2) Hearing. A personal appearance
before the DRB by the applicant with or
without counsel, or by the counsel only.

(c) The Covernment does not
compensate or pay the expenses of the
applicant, applicant's witnesses. or
counsel.

(d) A summary of the available
military records of the applicant is
prepared for use by the DRB in the
review process. A copy of the summary
is available to the applicamt and/or his
or her counsel, uponreqpest.

{€) When an applicant has requested a
personal appearance and /or

representation by counsel on the DD
Form 293, the DRB sends written notice
of the hearing time and place to the
applicant and designated counsel.
Evidence of such notification will be
placed in the applicant’s record.

(f) Personal appearance hearings shall
be conducted with recognition of the
rights of the individual to privacy.
Accordingly, presence at hearings of
individuals other than those whose
presence is required will be limited to
persons authorized by the presiding
officer and/or expressly requested by
the applicant, subject to reasonable
limitations based upon available space.

(g) Formal rules of evidence shall not
be applied in DRB proceedings. The
presiding officer shall rule on matters of
procedure and shall ensore that
reasonable bounds of relevancy and
materiality are maintained in the taking
of evidence and presentation of
witnesses. Applicants and witnesses
may present evidence to the DRB panel
either in person or by affidavit or
through counsel. If an applicant or
witness testifies under oath or
affirmation, he or she is subject to
questioning by Board members.

(h) There is a presumption of
regularity in the conduct of
governmental affairs. This presumption
can be applied in any review unless
there is substantial credible evidence to
rebut the presumption.

(i) Failure to appeara! a hearing or
respond to scheduling notice.

(1) Except as otherwise authorized by
the Secretary of the Air Force, further
opportunity for @ personal appearance
hearing shall not be made available in
the following circumstances to an
applicant who has requested a hearing.

(i) When the applicant and/or &
designated counsel or representative
has been sent a letter containing the
date and location of a proposed hearing
and fails to make a timely response: or

(ii) When the applicant and/or.a
designated representative, after being
notified by letter of the time and place
of the hearing, fails to appear at the
appointed time, either in person or by
representative, without having made &
prior, timely request for a postponemen!
or withdrawal.

(2) In such cases, the applicant shall
be deemed to have waived his/her right
to a hearing, and the DRB'shall complete
its review of the discharge. Forther
request for a hearing shall not be
granted unless the applicant can
demonstrate that the failure to appear or
respond was due to circumstances
beyond the applicant's control.

(j) Continuance and postponements:
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(1) A continuance of a discharge
review hearing may be authorized by
the presiding officer of the Board
concerned, provided that such
continuance is of a reasonable duration
and is essential to achieving a full and
fair hearing. Where a proposal for
continuance is indefinite, the pending
application shall be returned to the
applicant with the option to resubmit
when the case is fully ready for review,

(2] Postponements of scheduled
reviews normally shall not be permitted
other than for demonstrated good and
sufficient reason set forth by the
applicant ina timely manner, or for the
convenience of the government.

(k) Reconsideration. A discharge
review shall not be subject to
reconsideration except:

(1) Where the only previous
consideration of the case was on the
motion of the DRB;

(2) When the original discharge
review did not involve a personal
appearance hearing and a personal
appearance is now desired, and the
provisions of § 865.109(j) do not apply;

(3) Where changes in discharge policy
are announced subsequent to an earlier
review of an applicant’s discharge, and
the new policy is made expressly
retroactive;

(4) Where the DRB determines that
policies and procedures under which the
applicant was discharged differ in
material respects from policies and
procedures currently applicable on a
service-wide basis to discharges of the
type under consideration, provided that
such changes in policies or procedures
represent a substantial enhancement of
the rights afforded an dpplicant in such
proceeding;

(5) Where an individual is to be
represented by a counsel/
representative, and was nol so
represented in any previous
consideration of the case.

(6) Where the case was not previously
considered under the uniform standards
published pursuant to Pub. L. 85-126 and
application is made for such
consideration within 15 years after the
date of discharge; or

(7) On the basis of presentation of
new, substantial, relevant evidence not
available to the applicant at the time of
the original review. The decision as to
whether evidence offered by an
applicant in support of a request for
reconsideration is in fact new,
substantial, relevant, and was not
available to the applicant at the time of
the original review will be based on a
comparison of such evidence with the
evidence considered in the previous
discharge review. If this comparison
shows that the evidence submitted

—

would have had a probable effect on
matters concerning the propriety or
equity of the discharge, the request for
reconsideration shall be granted.

§ 865.110 Decislon process.

(&) The DRB shall meet in plenary
session to review discharges and
exercise its discretion on a case-by-case
basis in applying the standards set forth
in this regulation.,

(b) The presiding officer is responsible
for the conduct of the discharge review.
The presiding officer shall convene,
recess, and adjourn the DRB as
appropriate, and shall maintain an
atmosphere of dignity and decorum at
all times.

(c) Each board member shall act
under oath or affirmation requiring
careful, objective consideration of the
application. They shall consider all
relevant material and competent
information presented to them by the
applicant. In addition, they shall
consider all available military records,
together with such other records as may
be in the files and relevant to the issues
before the DRB.

(d) The DRB shall identify and
address issues after a review of the
following material obtained and
presented in accordance with this
subpart and 32 CFR Part 70: available
official military records, documentary
evidence submitted by or on behalf of
the applican!, presentation of testimony
by or on behalf of the applicant, oral or
written arguments presented by or on
behalf of the applicant, and any other
relevant evidence.

{e) Application of Standards:

(1) When the DRB determines that an
applicant’s discharge was improper, the
DRB will determine which reason for
discharge should have been assigned
based upon the facts and circumstances
properly before the discharge authority
in view of the regulations governing
reasons for discharge at the time the
applicant was discharged:

(2) When the board determines that
an applicant’s discharge was
inequitable, any change will be based
on the evaluation of the applicant's
overall record of service and relevant
regulations.

(f) Voting shall be conducted in closed
session, a majority of the five members’
votes constituting the DRB's decision.

(g) Details of closed session
deliberations of @ DRB are privileged
information and shall not be divulged.

(h) A formal minority opinion may be
submitted in instances of disagreement
between members of a board. The
opinion must cite findings, conclusions
and reasons which are the basis for the
opinion. The complete case with the

majority and minority recommendations
will be submitted to the Director, Air
Force Personnel Council.

(i) The DRB may request advisory
opinions from staff offices of the Air
Force. These opinions are advisory in
nature and are not binding on the DRB
in its decision making process.

§ 865.111 Response to items submitted as
issues by the applicant.

(a) If an issue submitted by an
applicant contains two or more clearly
separate issues, the DRB should respond
to each issue under the guidance of this
section as if it had been set forth
separately by the applicant.

(b) If an applicant uses a "“building
block™ approach (that is, setting forth a
series of conclusions on issues that lead
to a single conclusion purportedly
warranting a change in the applicant’s
discharge), normally there should be a
separate response to each issue.

(c) This section does not preclude the
DRB from making a single response to
multiple issues when such action would
enhance the clarity of the decisional
document, but such response must
reflect an adequate response to each
separate issue.

(d) An item submitted as an issue by
an applicant in accordance with this
regulation shall be addressed as a
decisional issue under § 865.112 of this
subpart in the following circumstances:

(1) When the DRB decides that a
change in discharge should be granted,
and the DRB bases its decision in whole
or in part on the applicant's issue; or

(2) When the DRB does naot provide
the applicant with the full change in
discharge requested, and the decision is
based in whole or in part on the DRB's
disagreement with the merits of an issue
submitted by the applicant.

(e) If the applicant receives the full
change in discharge requested (or a
more favorable change), that fact shall
be noted and the basis shall be
addressed as a decisional issue even if
that basis is not addressed as an issue
by the applicant. No further response is
required to other issues submitted by
the applicant,

(1) If the applicant does not receive
the full change in discharge requested
with respect to either the character of or
reason for discharge (or both), the DRB
shall address the items submitted by the
applicant unless one of the following
responses is applicable:

(1) Duplicate Issues. The DRB may
state that there is a full response to the
issue submitted by the applicant under a
specified decisional issue. This respose
may be used only when one issue
clearly duplicates another or the issue
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clearly requives discussion in
conjunction with anather issue.

(2) Citations Without Principles and
Facts, The DRB:may state that any
issue, which consists of & citation of a
previous decision without setting forth
any principles and facts from the
decision that-the applicant states are
relevanl! to the applicant’s case, does not
comply with the requirements of
§ 885.106[7)(1) of this part.

(3) Unclear Issues. The DRB may state
that it cannot respondto an item
submitted by the applicant as-an issue
because the meaning of the item is
unclear. An issue isunclear if it cannot
be understood by a reasonable person
familiar with the discharge review
process after a review of the materials
considered under§ £65.110{d) of this
subpart.

(4) Nonspecific Issues. The DRB may
state that it cannot respond to an item
submitted by the applicant as anissue
because it is not specific. A submission
is considered not specific if a reasonable
person familiar with the discharge
review process after a review of the
materials considered under § 865.110(d),
cannot determine the relationship
between the applicant’s submission.and
the particular circumstances of the case.
This.response may be used only if the
submission is.expressed in such general
terms that no other response is
applicable. For example, if the.DRB
disagrees with the:applicant as to.the
relevance of matters set forth in the
siubmission, the BRB normally willset
forth the nature of the disagreement
under the guidance in § 865.112 of this
subpart with respect to decisional
issues, or it will reject the applicant's
position on the basis of § 865.111(f}(1) or
§.865.111(f)(2). If the:applicant’s
submission is.so0 general that none of
those provisions is applicable, then the
DRB may state that.il cannot respond
because the item is not:specific.

§865.112 Decisional Issues.

(&) The decisional document shall
discuss the issues that provide a basis
for the decision whether there should be
a change in the character of or reason
for discharge. In order to enhance
clarity, the DRB should not address
matters other than issues relied upon in
the decision or raised by the applicant.

(b) Partial Change. When the decision
changes a discharge but does not
provide the applicant with the full
change in discharge requested, the
decisional document shall address both
the issues upon which change is granted
and the issues upon which the DRB
denies the full change requested.

(c) Relationship of Issue To Character
of or Reason for Discharge. Generally,

the decisional decument should specify
whethera decisions] issue applies to the
character of orreason for discharge (or
both), butit'is mot required to do so.

(d) Relationship of an Issue To
Propriety or Equity. {1) If an applicant
identifies an issue as pertaining to both
propriety and equity, the DRB will
consideritunder both standards.

(2) If an applicant identifies an issue
as pertaining to the prapriety of the
discharge (for example, by citing a
propristy standard or otherwise
claiming that a change in discharge is
required as a matter of law), the DRB
shall consider the issue solely as a
matter of propriety. Except as provided
in § 865.112{d){4), the DRB is not
required to consider such an issue under
the equity standards.

(3) If the applicant’s issue contends
that the DRB is required as a'matter of
law to follow a prior decision by setting
forth an'issue of propriety from the prior
decision and decribing its relationship to
the applicant's case, the issue shall be
considered under the propriety
standards and addressed under
§ 865.112(e) or § 865.112(f).

(4) If the applicant’s issue sets forth
principles of equity contained in'a prior
DRB decision, describes the relationship
to the applicant's case, and contends
that the DRB is reguired-as a matter.of
law to follow the prior case, the
decisional document shall note that the
DRB is not bound by its discretionary
decisions in prior cases under the
standards in '§ 865.120 of this subpart.
However, the principles cited by the
applicant, and the description of the
relationship of the principles to the
applicant’s case, shall be considered
under the equity standards and
addressed under §865.112(h) or
§ 865.112(i).

{5) If the applicant's issue cannot be
identified as‘a matter of propriety or
equity, the DRB shall address it as an
issue-of equity.

(e) Change of discharge: Issues of
propriety. If a change in the discharge is
warranted under the propriety
standards the decisional document shall
state that conclusion-and list the errors
or expressly retroactive changes in
policy that provide a basis for the
conclusion. The decisional document
shall cite the facts in the record that
demonstrate the relevance of the error
or change in policy to the applicant's
case. If the change in discharge does not
constitute the full change requested by
the applicant, the reasons for not
granting the full change shall be
addressed.

(F) Denial of the full change requested:
Issues of propriety. If the decision
rejects the applicant's position on an

issue of propriety, or if it is otherwise
decided on the basis of an issue of
propriety that the full change in
discharge requested by the applicant is
not warranted, the decisional document
shall note that conclusion. The
decisional document shall list reasons
forits-conclusion on each issue of
propriety under the following guidance:

(1) If a reason is based in whole orin
part upon a part, statote, constitutional
provision, judicial determination, or
other source of law, the DRB shall cite
the pertinent source of law and the facts
in the record that demonstrate the
relevance of the source of law to the
particular circumstances in the case.

(2) If a reason is based in whole or in
part on a determination as to the
occurrence or nonoccurrence of an event
or circumstance, including a factor
required by applicable Air Force
regulations to be considered for
determination of the character of and
reason for the applicant's discharge, the
DRB shall make a finding of fact for
each such event or circumstance.

(i) For each such finding, the
decisional document shall list the
specific source of the information relied
upon. This may include the presumption
of regularity in appropriate cases. If the
information is listed in the service
record section of the decisional
document, a citation is not required.

(ii)Ifa fmdin?‘of fact.is made after
consideration of contradictory evidence
in the record (including information
cited by the applicant or otherwise
identified by members of the DRB), the
decisional document shall set forth the
conflicting evidence, and explain why
the information relied upon was more
persuasive than the information that
was rejected. If the presumption of
regularity is cited as the basis for
rejecting such information, the
decisional document shall explain why
the contradictory evidence was
insufficient 1o overcome the
presumption. In-an appropriate vase, the
explanation as to why the contradictory
evidence was insufficient to overcome
the presumption of regularity may
consist of a statement that t{e applicant
failed to provide sufficient corroborating
evidence, or that the DRB did not find
the applicant's testimony to be
sufficiently eredible to overcome the
presumption.

(3) If the DRB disagrees with the
position of the applicant on an issue of
propriety, the following guidance applies
in addition to the guidance in
§ 842.112(1)(1)&(2).

(i) The DRB may reject the applicant's
position by explaining why it disagrees
with the principles set forth in the
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applicant's issue (including principles
derived from cases cited by the
applicant)

(ii) The DRB may reject the
applicant’s position by explaining why
the principles set forth in the applicant’s
issue (including principles derived from
cases cited by the applicant) are not
relevant to the applicant’s case.

(iii) The DRB may reject an
applicant’s position by stating that the
applicant's issue of propriety isnot a
matter upon which the DRB grants a
change in discharge, and by providing
an explanation for this position. When
the applicant indicates that the issue is
to be considered in conjunction with one
or more other specified issues, the
explanation will address all such
specified issues.

(iv) The DRB may reject the
applicant's position on the grounds that
other specified factors in the case
preclude granting relief, regardless of
whether the DRB agreed with the
applicant's position.

(v) If the applicant takes the position
that the discharge must be changed
because of an alleged error in a record
:ssociated with the discharge, and the
record has not been corrected by the
organization with primary responsibility
for corrective action, respond that it will
presume the validity of the record in the
absence of such corrective action. If the
organization empowered to correct the
record is within the Department of the
Air Foree, the DRB should provide the
applicant with a brief description of the
procedures for requesting correction of
the record. If the DRB on its own motion
cites this issue as a decisional issue on
the basis of equity, it shall address the
issue as such.

(vi) When an applicanl’s issue
contains a general allegation that a
certain course of action violated his or
her constitutional rights, respond in
appropriate cases by noting that the
sction was consistent with statutory or
regulatory authority, and by citing the
vresumption of constitutionality that
attaches to statutes and regulations. If,
on the other hand, the applicant makes a
specific challenge to the
constitutionality of the action by
challenging the application of a statute
or regulation is @ particular set of
circumstances, it is not sufficient to
respond solely by citing the presumption
of constitutionality of the statute or
regulation when the applicant is not
challenging the constitutionality of the
statute or regulation. Instead, the
response must address the specific
circumstances of the case.

(8) Denial of the full change in
discharge requested when propriety is
not at issue. If the applicant has not

submitted an issue of propriety and the
DRB has not otherwise relied upon an
issue of propriety to change the
discharge, the decisional document shall
contain a statement to that effect. The
DRB is not required to provide any
further discussion as to the propriety of
the discharge.

(h) Change of discharge: Issues of
equity. If the DRB concludes that a
change in the discharge is warranted
under equity standards the decisional
document s{all list each issue of equity
upon which this conclusion is based.
The DRB shall cite the facts in the
record that demonstrate the relevance of
the issue to the applicant's case. If the
change in discharge does not constitute
the full change requested by the
applicant, the reasons for not giving the
full change requested shall be discussed.

(i) Denial of the full change requested:
Issues of equity. if the DRB rejects the
applicant’s position on an issue of
equily, or if the decision otherwise
provides less than the full change in
discharge requested by the applicant,
the decisional document shall note that
conclusion. The DRB shall list reasons
for its conclusions on each issue of
equity in accordance with the following:

(1) 1f a reason is based in whole or in
part upon a part, stalute, constitutional
provision, judicial determination, or
other source of law, the DRB shall cite
the pertinent source of law and the facts
in the record that demonstrate the
relevance of the source of law to the
exercise of discretion on the issue of
equity in the applicant’s case.

(2) If a reason is based in whole or in
part on a determination as to the
occurrence or nonoccurrence of an event
or circumstance, including a factor
required by applicable Air Force
regulations to be considered for
determination of the character of and
reason for the applicant’s discharge, the
DRB shall make a finding of fact for
each such event or circumstance.

(i) For each such finding, the
decisional document shall list the
specific source of the information relied
upon. This may include the presumption
of regularity in appropriate cases. If the
information is listed in the service
record section of the decisional
document, a citation is not required.

{ii) If a finding of fact is made after
consideration of contradictory evidence
in the record (including information
cited by the applicant or otherwise
identified by members of the DRB), the
decisional document shall set forth the
conflicting evidence, and explain why
the information relied upon was more
persuasive than the information that
was rejected. If the presumption of
regularity is cited as the basis for

rejecting such information, the
decisional document shall explain why
the contradictory evidence was
insufficient to overcome the
presumption. In an appropriate case, the
explanation as to why the contradictory
evidence was insufficient to overcome
the presumption of regularity may
consist of a statement that the applicant
failed to provide sufficient corroborating
evidence, or that the DRB did not find
the applicant’s testimony to be
sufficiently credible to overcome the
presumption.

(3) If the DRB disagrees with the
position of the applicant on an issue of
equity, the following guidance applies in
addition to the guidance in
§ 865.112(i)(1) and § 865.112(i)(2):

(i) The DRB may reject the applicant's
position by explaining why it disagrees
with the principles set forth in the
applicant’s issue (including principles
derived from cases cited by the
applicant).

{ii) The DRB may reject the
applicant’s position by explaining why
the principles set forth in the applicant's
issue (including principles derived from
cases ciled by the applicant) are not
relevant to the applicant’s case.

(i1i) The DRB may reject an
applicant’s position by explaining why
the applicant’s issue is not @ matter
upon which the DRB grants a change in
discharge as a matter of equity. When
the applicant indicates that the issue is
to be considered in conjunction with
other specified issues, the explanation
will address all such issues.

(iv) The DRB may reject the
applicant's position on the grounds that
other specified factors in the case =
preclude granting relief, regardless of
whether the DRB agreed with the
applicant’s positian.

(v) If the applicant takes the position
that the discharge should be changed as
a matter of equity because of an alleged
error in a record associated with the
discharge, and the record has not been
corrected by the organization with
primary responsibility for corrective
action, the DRB may respond that it will
presume the validity of the record in the
absence of such corrective action.
However, the DRB will consider
whether it should exercise ils'equitable
powers to change the discharge on the
basis of the alleged error. If it declines
to do so, the DRB shall explain why the
applicant's position did not provide a
sufficient basis for the change in the
discharge requested by the applicant.

(4) When the DRB concludes that
aggravating factors outweigh mitigating
factors, the DRB must set forth reasons
such as the seriousness of the offense,
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specific circumstances surrounding the
offense, number of offenses, lack of
mitigating circumstances, or similar
factors. The DRB is not required,
however, to explain why it relied on any
such factors unless the applicability or
weight of such factors are expressly
raised as an issue by the applicant,

(5) If the applicant has not submitted
any issues and the DRB has not
otherwisesrelied upon an issue of equity
for a change in discharge, the decisional
document shall contain a statement to
that effect, and shall note that the major
factors upon which the discharge was
based are set forth in the service record
portion of the decisional document.

§865.113 Recommendations by the
Director of the Personnel Council and
Secretarial Review Authority.

{a) The Director of the Personnel
Council may forward cases for
consideration by the Secretarial
Reviewing Authority (SRA) under rules
established by the Secretary of the Air
Force.

(b) The following categories of
dicharge review requests are subject to
the review of the Secretary of the Air
Force or the Secretary's designee.

(1) Cases in which a minority of the
DRB panel requests their submitted
opinions be forwarded for consideration
(refer to § 865,110(h)).

(2) Cases when required in order to
provide information to the Secretary on
specific aspects of the discharge review
function which are of interest to the
Secretary.

(3) Any case which the Director, Air
Force Personnel Council believes is of
significant interest to the Secretary.

{c) The Secretarial Reviewing
Authority is the Secretary of the Air
Force or the official to whom he has
delegated this authority. The SRA may
review the types of cases described
above before issuance of the final
notification of a decision. Those cases
forwarded for review by the SRA shall
be considered under the standards set
forth in § 865.121 and DOD Directive
1332.28.

(d) There is no requirement that the
Director of the Personnel Council submit
a recommendation when a case is
forwarded to the SRA. If a
recommendation is submitted, however,
it should be in accordance with the
guidelines described below.

(e) Format for Recommendation, If a
recommendation is provided, it shall
contain the Director's views whether
there should be a change in the
character of or reason for discharge (or
both). If the Director recommends such a
change, the particular change to be
made shall be specified. The

recommendation shall set forth the
Director’s position on decisional issues
submitted by the applicant in
accordance with the following:

(1) Adoption of the DRB's Decisional
document. The recommendation may
state that the Director has adopted the
decisional document prepared by the
majority. The Director shall ensure that
the decisional document meets the
requirements of this regulation.

(2) Adoption of the Specific
Statements From the Majority. If the
Director adopts the views of the
majority only in part, the
recommendation shall cite the specific
matter adopted from the majority. If the
Director modifies a statement submitted
by the majority, the recommendation
shall set forth the modification.

(3) Response To Issues Not Included
in Matter Adopted From the Majority.
The recommendation shall set forth the
following if not adopted in whole or in
part from the majority:

(i) The issues on which the Director's
recommendation is based. Each such
decisional issue shall be addressed by
the Director in accordance with
§ 865.112 of this subpart.

(ii) The Director's response to items
submitted as issues by the applicant
under § 865.111 of this subpart.

(iii) Reasons for rejecting the
conclusions of the majority with respect
to decisional issues which, if resolved in
the applicant’s favor, would have
resulted in greater relief for the
applicant than that affordéd by the
Director’s recommendation, Each issue
shall be addressed in accordance with
§ 865.112 of this subpart.

(f) Copies of the proposed decisional
document on cases that have been
forwarded to the SRA (except for cases
reviewed on the DRB's own motion
without the participation of the
applicant or the applicant's counsel)
shall be provided to the applicant and
counsel or representative, if any. The '
document will include the Director's
recommendation to the SRA, if any.
Classified information shall be
summarized.

{g) The applicant shall be provided
with a reasonable period of time, but not
less than 25 days, to submit a rebuttal to
the SRA. An issue in rebuttal consists of
a clear and specific statement by the
applicant in support of or in opposition
to the statements of the DRB or Director
on decisional issues and other clear and
specific issues that were submitted by
the applicant. The rebuttal shall be
based solely on matters in the record
when the DRB closed the case for
deliberation or in the Director's
recommendation.

(h) Review of the Decisional
document. If corrections in the
decisional document are required, the
decisional document shall be returned to
the DRB for corrective action. The
corrected decigional document shall be
sent to the applicant and counsel or
representative, if any, but a further
opportunity for rebuttal is not required
unless the correction produces a
different result or includes a substantial
change in the discussion by the DRB or
Director of the issues raised by the
majority or the applicant.

(i) The Addendum of the SRA. The
decision of the SRA shall be in writing
and shall be appended as an addendum
to the decisional document.

(1) The SRA's Decision. The
addendum shall set forth the SRA’s
decision whether there will be a change
in the character of or reason for
discharge (or both); if the SRA
concludes that a change is warranted,
the particular change to be made shall
be specified. If the SRA adopts the
decision recommended by the DRB or
the Director, the decisional document
shall contain a reference to the matter
adopted.

(2) Discussion of Issues. In support of
the SRA's decision, the addendum shall
set forth the SRA's position on
decisional issues, items submitted by an
applicant and issues raised by the DRB
and the Director. The addendum will
state that:

(i) The SRA has adopted the
Director’s recommendation.

(ii) The SRA has adopted the
proposed decisional document prepared
by the DRB.

(iii) If the SRA adopts the views of the
DRB or the Director only in part, the
addendum shall cite the specific
statements adopted. If the SRA modifies
a statement submitted by the DRB or the
Director, the addendum shall set forth
the modification.

(3) Response To Issues Not Included
in Master Adopted From the DRB or the
Director. The addendum shall set forth
the following if not adopted in whole or
in part from the DRB or the Director:

(i) A list of the issues on which the
SRA's decision is based. Each such
decisional issue shall be addressed by
the SRA. This includes reasons for
rejecting the conclusion of the DRB or
the Direclor with respect to decisional
issues which, if resolved in the
applicant's favor, would have resulted in
change to the discharge more favorable
to the applicant than that afforded by
the SRA's decision.

(ii) The SRA's response to items
submitted as issues by the applicant will
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be in accordance with § B65.111 of this
subpart. ’

(4) Response to Rebuttal:

(i) If the SRA grants the full change in
discharge requested by the applicant (or
a more favorable change), that fact shall
be noted, the decisional document shall
be addressed accordingly, and no
further response to the rebuttal is
required.

(ii) If the SRA does not grant the full
change in discharge requested by the
applicant (or a more favorable change),
the addendum shall list each issue in
rebuttal submitted by an applicant and
shall set forth the response of the SRA
under the following:

(A) If the SRA rejects an issue in
rebuttel, the SRA may respond in
accordance with the principles in
§ 865,112 of this subpart.

(B) If the matter adopted by the SRA
provides a basis for the SRA’s rejection
of the rebuttal material, the SRA may
note that fact and cite the specific
matter adopted that responds to the
issue in rebuttal,

(C) If the matter submitted by the
applicant does not meet the
requirements for rebuttal material in
§ 865.113(g), above, that fact shall be
noted.

(j) Index Entries. Appropriate index
entries shall be prepared for the SRA's
actions for matters that are not adopted
from the DRB's proposed decisional
document.

§ 865,114 Decisional document.

(a) A decisional document shall be
prepared for each review conducted by
the DRB,

(b) At a minimum, the decisional
decument shall contain:

(1) The date, character of, and reason
for discharge or dismissal certificate
issued to the applicant upon separation
from the military service, including the
specific regulatory authority under
which the discharge or dismissal
certificate was issued.

(2} The circumstances and character
of the applicant's service as extracted
from military records and information
provided by other government authority
or the applicant, such as, but not limited
to:

(i) Date of enlistment (YYMMDD).

(if) Period of enlistment.

(iif) Age at enlistment.

(iv) Length of service.

(v) Periods of unauthorized absence.

(vi) Conduct and efficiency ratings
(numerical or narrative).

(vii) Highest rank achieved.

(viii) Awards and decorations.

(ix) Educational level.

(x) Aptitude test scores.

(xi) Incidents of punishment pursuant
to Article 15, Uniform Code of Military
Justice (including nature and date of
offense or punishment).

(xii) Conviction by court-mmartial.

(xiif) Prior military service and type of
discharge received.

(3) A list of the type of documents
submitted by or on behalf of the
applicant (including a written brief,
letters of recommendation, affidavits
concerning the circumstances of the
discharge, or other documentary
evidence), if any.

(4) A statement whether the applicant
testified, and a list of the type of
witnesses, if any, who testified on
behalf of the applicant.

(5) A notation whether the application
pertained to the character of discharge,
the reason for discharge, or both.

(6) The DRB's conclusions on the
following:

(i) Whether the character of or the
reason for discharge should be changed.

(ii) The specific changes to be made, if
any.

(7) A list of the items submitted as
issues on DD Form 293 or expressly
incorporated therein and such other
items submitted as issues by the
applicant that are identified as
inadvertently omitted under
§ 865.106(g)(4). If the issues are listed
verbatim on DD Form 293, a copy of the
relevant portion of the form may be
attached. Issues that have been
withdrawn or modified with the consent
of the applicant need not be listed.

(8) The response to items submitted as
issues by the applicant under the
guidance in § 865.111,

(9) A list of decisional issues and a
discussion of such issues under the
guidance of § 865.112.

(10) Minority views, if any, when
authorized under the rules of the
Secrelary of the Air Force.

(11) The recommendation of the
Director when required by § 865.113.

(12) Any addendum of the SRA when
required by § 865.113.

(13) Advisory opinions, including
those containing factual information,
when such opinions have been relied
upon for final decision or have been
accepted as a basis for rejecting any of
the applicant’s issues. Such advisory
opinions or relevant portions thereof
that are not fully set forth in the
discussion of decisional issues or
otherwise in response to items
submitted as issues by the application
shall be incorporated by reference. A
copy of the opinions incorporated by
reference shall be appended to the
decision and included in the record of
proceedings.

{14) A record of the DRB member's
names and voltes.

(15) Index entries for each decisional
issue under appropriate categories listed
in the Subject/Category listing.

(16) An authentication of the
document by an appropriate official.

§ £65.115 Issuance of decisions following
discharge review.

(a) The applicant and counsel or
representative, if any, shall be provided
with a copy of the decisional document
and of any further action in review. The
applicant (and counsel, if any) shall be
notified of the availability of the
complaint process in accordance with
§ 865.121 of this subpart and of the right
to appeal to the Board for the Correction
of Military Records. Final notification of
decisions shall be issued to the
applicant with a copy to the counsel or
representative, if any.

(b} Notification to applicants with
copies to counsel or representatives,
shall normally be made through the U.S.
Postal Service. Such notification shall
consist of a notification of the decision,
together with a copy of the decisional
document.

(¢) Notification of HQ AFMPC/
MPCDOAI shall be for the purpose of
appropriate action and inclusion of
review matter in the military records.
Such notification shall bear appropriate
certification of completeness and
accuracy.

(d) Actions on review by Secretarial
Reviewing Authority, when occurring,
shall be provided to the applicant and
counsel or representative in the same
manner as the notification of the review
decision.

§865.116 Records of DRB proceeding.

(a) When the proceedings in any
review have been concluded, a record
thereof will be prepared. Records may
include written records, electromagnetic
records, or a combination thereof.

(b) At a minimum, the record will
include the following:

(1) The application for review (DD
Form 293).

(2) A record of the testimony in
verbatim, summarized, or recorded form
at the option of the DRB.

(3) Documentary evidence or copies
thereof considered by the DRB other
than the military record.

(4) Brief/arguments submitted by or
on behalf of the applicant.

(5) Advisory opinions considered by
the DRB, if any.

(6) The findings, conclusions, and
reasons developed by the DRB.

(7) Notification of the DRB's decision
to the cognizant custodian of the
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applicant’s records, or reference to the
notification document.

(8) Minority reports, if any.

{9) A copy of the decisional document.

§ 865.117 Final disposition of the record
of proceedings.

The original record of proceedings
and all appendices thereto shall in all
cases be incorporated in the military
record of the applicant and returned to
the custody of the National Personnel
Records Center (NPRC), St. Louis,
Missouri, If a portion of the original
record cannot be stored with the service
record, the service record shall contain a
notation as to the place where the
record is stored.

§865.118 Avallabllity of Discharge Review
Board documents for public inspection and
copying.

{a) A copy of the decisional decument
prepared in accordance with § 865.114 of
this subpart, shall be made available for
public inspection and copying promptly
after a notice of final decision is senl to
the applicant.

(b) To the extent required to prevent a
clearly unwarranted invasion of
personal privacy, identifying details of
the applicant and other persons will be
deleted from documents made available
for public inspection and copying.
Names, addresses, social security
numbers, and military service numbers
must be deleted. Written justification
shall be made for all other deletions and
shall be available for public inspection,

{c) The DRB shall ensure that there is
a means for relating a decisional
document number to the name of the
applicantto permit retrieval of the
applicant's records when required in
processing a complaint in accordance
with § 865.121 of this subpart.

{d) Any other privileged or classified
material contained in or appended to
any documents required to be furnished
the applicant and counsel/
representative or made available for
public inspection and copying may be
deleted therefrom only if a written
statement of the basis for the deletions
is provided the applicant and counsel/
representative and made available for
public inspection. It is not intended that
the statement be so detailed as to reveal
the nature of the withheld material.

(e) DRB documents made available for
public inspection and copying shall be
located in the Armed Forces Discharge
Review/Correction Boards Reading
Room. The documents shall be indexed
in usable and concise form so as to
enable the public and those who
represent applicants before the DRB to -
. isolate from all these decisions that are
indexed those cases that may be similar

to an applicant’s case and that indicate
the circumstances under and/or reasons
for which the DRB or the Secretary of
the Air Force granted or denied relief.

(1) The reading file index shall
include, in addition to any other items
determined by the DRB, the case
number, the date, character of, reason
for, and authority for the discharge. It
shall further include the decisions of the
DRB and reviewing autharity, if any,
and the issues addressed in the
statement of findings. conclusions and
reasons.

(2) The index shall be maintained at
selecled permanent locations throughout
the United States. This ensures
reasonable availability to applicants at
least 30 days before a regional board
review. The index shall also be made
available at sites selected for regional
Boards for such periods as the DRB is
present and in operation. An applicant
who has requested a regional board
review shall be advised in the notice of
scheduled hearings,

(3) The Armed Forces Discharge
Review/Correction Board Reading
Room shall publish indexes quarterly for
the DRB. The DRB shall be responsible
for timely submission to the Reading
Room of individual case information
required for update of indexes. These
indexes shall be available for public
inspection or purchase (or both) at the
Reading Room. This information will be
provided to applicants in the notice of
acceptance of the application.

(4) Correspondence relating to matters
under the cognizance of the Reading
Room (including request for purchase of
indexes) shall be addressed to:

DA Military Review Board Agency,

Attention: SFBA (Reading Room), Room

1E520, The Pentagon, Washington DC 20310

§865.119 Privacy Act information.

Information protected under the
Privacy Act is involved in discharge
review functions. The provisions of 32
CFR 286a will be observed throughout
the processing of a request for review of
discharge or dismissal.

§865.120 Discharge review standards.

(a) Objective of Review. The objective
of a discharge review is to examine the
propriety and equity of the applicant’s
discharge and to effect changes, if
necessary, The standards of review and
the underlying factors which aid in
determining whether the standards are
met shall be historically consistent with
criteria for determining honorable
service. No factors shall be established
which require automatic change or
denial of a change in a discharge.
Neither the DRB nor the Secretary of the
Air Force shall be bound by any

methodology. of weighing of the factors
in reaching a determination. In each
case, the DRB or Secretary of the Air
Force shall give full, fair, iund impartisl
consideration to all applicable factors
prior to reaching a decision. An
applicant may not receive a less
favorable discharge than that issued at
the time of separation: This does not
preclude correction of clerical errors.

(b) Propriety. A discharge shall be
deemed to be proper unless in the
course of discharge review, it is
determined that:

{1) There exists an error of fact, law,;
procedures, or discretion associated
with the discharge at the time of
issuance; and thal the rights of the
applicant were prejudiced thereby (such
error shall constitute prejudicial error, if
there is substantial doubt that the
discharge would have remained the
same if the error had not been made}; or

(2) A change in policy by the Air
Force made expressly retroactive to the
type of discharge under consideration,
requires a change in the discharge.

{c) When a record associated with the
discharge at the time of issuance
involves a matter in which the primary
responsibility for corrective action rests
with another organization (for example,
another Board, agency, or court), the
DRB will recognize an error only lo the
extent that the error has been corrected
by the organization with primary
responsibility for correcting the record.

(d) The primary function of the DRB is
to exercise its discretion on issues of
equity by reviewing the individual
merits of each application on a case-by-
case basis. Prior decisions in which the
DRB exercised its discretion lo change a
discharge based on issues of equity
(including the factors cited in such
decisions or the weight given to factors
in such decisions) do not blind the DRB
in its review of subsequent cases
because no two cases present the same
issues of equity.

(e) The following applies to applicants
who received less than fully honorable
administrative discharges because of
their civilian misconduct while in an
inactive reserve component and who
were discharged or had their discharge
reviewed on or after April 20, 1971: the
DRB shall either recharacterize the
discharge to honorable without any
additional proceedings or additional
proceedings shall be conducted in
accordance with the Court's Order of
December 3, 1881, in Wood v. Secretary
of Defense to determine whether proper
grounds exist for the issuance of a less
than honorable discharge, taking into
account that:
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(1) An Under Other Than Honorable
(formerly Undesirable) Discharge for an
inactive reservist can only be based
upon civilian misconduct found to have
affected directly the performance of
military duties;

(2) A General Discharge for an
inactive reservist can only be based
upon civilian misconduct found to have
had an adverse impact on the overall
effectiveness of the military, including
military morale and efficiency.

(f) The following applies to applicants
who received less than fully honorable
administrative discharges (between June
21, 1971 and March 2, 1982) because
evidence developed by or as a direct
result of complusory urinalysis testing
was introduced in the discharge
proceedings. Applicants who believe
they are members of the above category
will so indicate this by writing
“CATEGORY W" in block 7 of their DD
Form 293. AFMPC/MPCDOA1 will
expedite processing these applications
to the designated “"CATEGORY W"
reviewer. For class members the
designated reviewer shall either
recharacterize the discharge to
honorable without any additional
proceedings or complete a review to
determine whether proper ground exists
for the issuance of a less than honorable
discharge. If the applicant is determined
not to be a class member, the
application is returned to normal review
procedure channels. If new
administrative proceedings are initiated,
the former service member must be
notified of:

(1) The basis of separation other than
drug abuse or use or possession of drugs
based upon compelled urinalysis that
was specified in the commander’s report
and upon which the Air Force now
seeks to base a less than honorable
:hs-charge.

(2) The full complement of procedural
protections that are required by current
regulations.

(3) Name, address and telephone
number of an Area Defense Counsel
with whom the former service member
has a right to consult, and

(4) The right to participate in the new
proceedings to be conducted at the Air
Force base nearest the former service
member's current address, or to elect to
maintain his or her present character of
discharge.

(8) Equity. A discharge shall be
deemed to be equitable unless:

(1) In the course of a discharge
review, it is determined that the policies
and procedures under which the
applicant was discharged differ in
material respects from policies and
procedures currently applicable on a

service-wide basis to discharges of the
type under consideration provided that:

(i) Current policies or procedures
represent a substantial enhancement of
the rights afforded an applicant in such
proceedings; and

(ii) There is substantial doubt that the
applicant would have received the same
discharge if relevant current policies
and procedures had been available to
the applicant at the time of the
discharge proceedings under
consideration.

(2) At the time of issuance, the
discharge was inconsistent with
standards of discipline in the Air Force;
or

{3) In the course of a discharge
review, il is determined that a change is
warranted based upon consideration of
the applicant's military record and other
evidence presented to the DRB viewed
in conjunction with the factors listed in
this section and the regulations under
which the applicant was discharged,
even though the discharge was
determined to have been otherwise
equitable and proper at the time of
issuance. Areas of consideration
include, but are not limited to:

(i) Quality of Service, as evidenced by
factors such as:

(A) Service History, including date of
enlistment, period of enlistment, highest
rank achieved, conduct or efficiency
ratings (numerical or narrative).

(B) Awards and decorations.

(C) Letters of commendation or
reprimand.

(D) Combat service.

(E) Wounds received in action.

(F) Record of promotions and
demotions.

(G) Level of responsibility at which
the applicant served.

(H) Other acts of merit that may not
have resulted in & formal recognition
through an award or commendation.

(I) Length of service during the period
which is the subject of the discharge
review.

(]) Prior military service and type of
discharge received or outstanding post-
service conduct to the extent that such
malters provide a basis for a more
thorough understanding of the
performance of the applicant during the
period of service which is the subject of
the discharge review.

{K) Convictions by court-martial.

(L) Record of non-judicial punishment.

{M) Convictions by civil authorities
while a member of the Air Force,
reflected in the discharge proceedings or
otherwise noted in military records.

(N) Record of periods of unauthorized
absence.

{O) Records relating to a discharge in
lieu of court-martial.

{ii) Capability to Serve, as evidenced
by factors such as;

(A) Total Capabilities. This includes
an evaluation of matters such as age,
educational level, and aptitude scores.
Consideration may also be given to
whether the individual met normal
military standards of acceptability for
military service and similar indicators of
an individual's ability to serve
satisfactorily, as well as ability to adjust
to the military service.

(B) Family/Personal Problems. This
includes matlers in extenuation or
mitigation of the reason for discharge
that may have affected the applicant's
ability to serve satisfactorily.

{C) Arbitrary or Capricious Actions.
This includes actions by individuals in
authority which constitute a clear abuse
of such authority and which, although
not amounting to prejudicial error, may
have contributed to the decision to
discharge or to the characterization of
service.

(D) Discrimination. This includes
unauthorized acts as documented by
records or other evidence.

§ 865.121 Complaints concerning
decislonal documents and index entries.

Former members of the Air Force or
their counsel or representative may
submit complaints with respect to the
decisional document issued in the
former member's case.

(&) All complaints should be
processed in accordance with 32 CFR
Part 70 and should be forwarded to:

Assistant Secretary of Defense, Manpower,
Reserve Affairs and Logistics, The
Pentagon, Washington, D.C. 20331

(b) The Air Force Discharge Review
Board will respond to all complaints in
accordance with 32 CFR Part 70,

§865.122 Summary of statistics for
Discharge Review Board.

The Air Force Discharge Review
Board shall prepare and provide to the
Deputy Assistant Secretary of Defense
(Military Personnel and Force
Management) DASD(MP&FM), Office of
the ASD(MRAXL), a semiannual report
of discharge review actions in
accordance with § 865.125.

§865.123 Approval of exceptions to
directive.

Only the Secretary of the Air Force
may authorize or approve a waiver of,
or exception to, any part of this subpart.

§865.124 Procedures for regional
hearings.

Composition of the board for these
hearings consists of three members from
Washington with augmentation by two
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members from nearby local Air Force
resources, The nearest Air Force
installation or Air Force Reserve Unit is
tasked 1o provide two officers to serve
as members of the DRB. Active duty
members will serve on the board as an
additional duty. Reserve members will
be on a temporary tour of active duty
(TTAD) for the duration of the hearings.
Detailed information must be provided
1o the individuals selected to serve
before each hearing date. The
administrative staff in Washington
processes all cases for regional hearings,
establishes hearing dates, and returns
the records to the Manpower and
Personnel Center at Randolph AFB,
Texas, when the case is linalized.

§865.125 Report requirement.
Sermi-annual reports will be submitted
by the 20th day of April and October for
the preceding 6-month reporting period
(1 October through 31 March and 1 April
through 30 September). The reporting
period will be inclusive from the first

£865.126 Sample report format.

through-the last days of each reporting
period. The report will contain four
parts:

(8) Part 1—Regular Cases are all those
that are not included in Part 2 below.

(b) Part 2—Other cases include the
following:

(1) Reconsideration of President
Ford's memorandum of 19 January 1977,

(2) Special Discharge Review Program
cases.

(3) Statutes of Limitation Cases—
those heard under Public Law 95-126 by
waiver of 10 U.S.C. 1553.

(c) Part 3—Tolal—combine parts 1
and 2.

(d) Part 4—Cases outstanding include
all those eligible cases in which a DD
Form 293 has been received but has not
been heard by the Discharge Review
Board as the reporting date for this
report. Reports will be prepared by the
Air Force Discharge Review Board and
submitted to the Army Discharge
Review Board [executive agent for DRB
malters).

SUMMARY OF STATISTICS FOR AIR FORCE DISCHARGE REVIEW BOARD
RCS: DD-M(SA) 1480
FY —1)

y for rogonel DRE heanngs. Use of sddtonal footnotes 10 clarfy or ampsty the stalishc

Winnibsl F. Holmes,

Alr Force Federal Register Liaison Officer,
[FR Doc. 83-32476 Filed 5-17-83: 145 wm|

BILLING CODE 3010-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

|CGD1-83-05]

Speclal Local Regulations; Peaks
Island to Portland Swim

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the Peaks Island to
Portland Swim. This event will be held
on August 27, 1983 at 9:30 a.m. The
regulations are needed to provide for the

safety of life on navigable waters during
the event.

EFFECTIVE DATE: These regulations
become effective at 9:30 a.m., August 27,
1983 and terminate at 1:30 p.m., August
27, 1983.

FOR FURTHER INFORMATION CONTACT:
LT, Michael J. Chaplain, USCG. Chief,
Boating Standards/Affairs Branch (bc),
Room 1102, First Coast Guard District,
150 Causeway Streel, Boston, MA 02114
(617) 223-3607.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking has not been
published for these regulations and they
are being made effective in less than 30
days from the date of publication.
Following normal rulemaking
procedures would have been
impracticable. The application to hold
the event was not received until july 26,
1983, and there was not sufficient time
remaining to publish proposed rules in

advance of the event or to provide for a
delayed effective date.

Drafting Information

The drafters of this regulation are LT
M. . Chaplain, USCG, project officer,
First Coast Guard District Boating
Standards/Affairs Branch and LCDR S.
C. Ploszaj, project attorney, First Coast
Guard District Legal Office.

Discussion of Regulations

The participants in this marine event,
sponsored by the Portland, Maine
YMCA, include approximately 100
swimmers, each accompanied by a
small rowboat. The particpants enter the
water at Peaks Island, Portland Harbor,
and swim to East End Beach, Portland.
The purpose of this regulation is to
augment the safety precautions taken by
the sponsor to insure the safety of the
swimmers and escort rowboats Involved
in this event. Severe injury to swimmers
by boats in the area and swamping the
small escart rowboats by wakes
generated by power driven vessels in
the area of this event constitute the
primary threats to participants. This
regulation limits the distance to which
non-participating vessels may approach
participants and limits the speed at
which vessels may pass through the
area of this marine event in order to
provide for the safety of life on
navigable waters during this marine
event.

List of Subjects in 33 CFR Parl 100
Marine safety, Navigation [water).
Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended by adding a
temporary § 100.35-1-05 to read as
follows:

§ 100.35-1-05 Peaks Island to Portland
Swim.

(n) Regulated Area: All areas within
300 yards of a line drawn from the Ferry
Wharf, located on the southwest side of
Peaks Island, Portland Harbor, to
Diamond Island Ledge Light 6, Portiand
Harbor, thence to Pomroy Rock, located
off East End Beach, Portland, Maine.

(b) Special Local Regulations. All
vessels operating in this area in the
vicinity of participants in this event
shall:

(1) Approach no closer than 200 yards
from any participant in this event.
Participants will be swimming from
Peuks Island, Portland Harbor, to East
End Beach, Portland, Maine. Each
swimmer will be accompanied by &
rowboat.
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(2) Observe a maximum speed limit of
five (5) knots, or “No Wake Speed",
whichever is less.

(3) Exercise extreme caution when
operating in this area.

(48 U.S.C. 454; 49 U.S.C. 1855(b); 48 CFR
1.48(b); and 33 CFR 100,35)

Dated: August 9, 1083,
R. A. Bauman,
RADM, USCG, First Coast Guard District.
[FR Doc. 83-220674 Filed §-17-83; 845 am)
BILLING CODE 4010-14-M

33 CFR Part 100
[CGD1-83-06]

Special Local Reguiations; Boston
Light Swim

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the BOSTON LIGHT
SWIM. This event will be held on
September 10, 1983 at 8:30 a.m. The
regulations are needed to provide for the
safety of life on navigable waters during
the event.
EFFECTIVE DATE: These regulations
become effective at 8:30 a.m., September
10, 1883 and terminate at 1:00 p.m.,
September 10, 1963,
FOR FURTHER INFORMATION CONTACT:
LT Michael J. Chaplain, USCG, Chief,
Boating Standards/Affairs Branch (bc),
Room 1102, First Coast Guard District,
150 Causeway Street, Boston, MA 02114
(617) 223-3607.
SUPPLEMENTARY INFORMATION: A notice
of proposed rule making has not been
published for these regulations and they
are being made effective in less than 30
days from the date of publication.
Following normal rule making
procedures would have been
impracticable. The application to hold
the event was no! received until July 20,
1083, and there was not sufficient time
remaining to publish proposed rules in
advance of the event or to provide for a
delayed effective date,
Drafting Information

The drafters of this regulation are LT
M. |, Chaplain, USCG, project officer,
First Coast Guard District Boating
Standards/Affairs Branch and LCDR S,
C. Ploszaj, project attorney, First Coast
Guard District Legal Office.

Discussion of Regulations

The participants in this marine event,
sponsored by the New England
Marathon Swimming Association, Inc.,
include approximately 15 swimmers,
each accompanied by a power driven

escort boat ranging from 12’ to 32" in
length. The participants begin the event
at Buoy N"”2”, Nantasket Roads, Boston
Harbor, and swim to the L-Street
Bathhouse/Beach complex, South
Boston, Massachusetts, passing under
the Moonhead-Long Island Bridge. The
purpose of this regulation is 1o augment
the safety precautions taken by the
sponsor to insure the safety of the
swimmers and escort boats involved in
this event. Severe injury to swimmers by
boats in the area and swamping the
smaller escort boats by wakes generated
by power driven vessels in the area of
this event constitute the primary threats
to participants. This regulation limits the
distance to which non-participating
vessels may approach participants and
limits the speed at which vessels may
pass through the area of this marine
event in order to provide for the safety
of life on navigable waters during this
marine event.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).
Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal

. Regulations, is amended by adding a

temporary § 100.35-1-06 to read as
follows:

§ 100.35-1-06 Boston Light Swim.

(a) Regulated Area. All areas within
300 yards of a line drawn from Buoy
N"2", Nantasket Roads, Boston Harbor,
thence to the southernmost point of
Georges Island, Nantasket Roads,
thence to the northernmost point of
Rainsford Island, Nantasket Roads,
thence to the right stanchion of the
Moonhead-Long Island Bridge, thence to
the northern tangent to Thompson
Island, thence to the L-Street
Bathhouse/Beach complex, Old Harbor,
South Boston, Massachusetts,

{b) Special Local Regulations. All
vessels operating in this area in the
vicinity of participants in this event
shall:

(1) Approach no closer than 200 yards
from any participant in this event.
Participants will be swimming from
Buoy N2, Nantasket Roads, Boston
Harbor to the L-Street Bathhouse/Beach
complex, South Boston, Massachusetts.
Each swimmer will be accompanied by
a power driven escort boat.

2) Observe a maximum speed limit of
five (5) knots, or “No Wake Speed",
whichever is less.

{(3) Exercise extreme caution when
operating in this area,

(46 U.S.C. 454: 49 U.S.C. 1855(b); 48 CFR
1.468(b}); and 33 CFR 100.35)

Dated: August 2, 1983,
R. A. Bauman,
RADM, USCG, First Coast Guard District.
[FR Doc. 83-22673 Filed 8-17-83; 8:45 em|
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD3-83-36]

Special Local Regulations; Jack
Baker's Lobster Shanty, Barnegat Bay,
NJ

AGENCY: Cost Guard, DOT.
ACTION: Final rule.

SUMMARY: Special Local Regulations are
being adopted for the Jack Baker's
Lobster Shanty 100 and 50, This
powerboat race will be held on August
27, 1983 on Barnegat Bay in Toms River,
New Jersey. This regulation is needed to
provide for the safety of life on
navigable waters during the event.

EFFECTIVE DATE: This regulation
becomes effective on August 27, 1983 at
9:00 a.m. and terminates the same day at
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
LT]G D.R. CILLEY, (212) 668-7974.

SUPPLEMENTARY INFORMATION: A notice
of proposed rule making has not been
published for this regulation and it is
being made effective in less than 30
days from the date of publication. The
Third Coast Guard District afforded
interested parties an opportunity to
comment on this event. A letter dated
April 25, 1983 soliciting comments was
sent to nearly 50 people including local
government officials and parties who
had commented adversely on last year's
event. A copy of the sponsor's
application along with a copy of the
proposed race course was atlached to
this letter. Four letters were received
before the July 15, 1983 deadline. These
comments will be discussed later in this
regulation. There was not sufficient time
remaining to publish proposed rules in
advance of the event or to provide for a
delayed effective date.

Drafting Information

The drafters of this regulation are
LT]G D.R. CILLEY, Project Officer and
Ms. MaryAnn ARISMAN, Project
Attorney, Third Coast Guard District
Legal Office.

Discussion of Regulations

The Jack Baker's Lobster Shanty is
sponsored by the Barnegat Bay Power
Boat Racing Association of Toms River,
N]. This powerboat race event will be
held on Barnegat Bay on August 27,




37398

Federal Register / Vol: 48, No. 161 / Thursday, August 18, 1983 / Rules and Regulations

1983. This event is well known to the
residents of the communities
surrounding Tom's River and Barnegat
Bay. Last year's event was held in Tom's
River in an effort 1o bring the event
closer to the people and 1o better control
the spectator craft in a smaller area. The
even! is being moved back out into
Barnegat Bay at the request of local
authorities and the sponsor. There will
be two (2) races, a 50 mile club race and
& 100 mile American Power Boat
Association sanctioned race. Between
45-60 powerboats will compete during
the day reaching speeds of 65-80 mph.
The race course has been simplified this
year by eliminating a dog leg turn and
by reducing the course from
approximately 17 to 12 miles in length.
The new oval track has been laid out so
that there should be little or no
interference with vessel traffic in the
Intercoastal Waterway (1.C.W.). Access
to and from any section of Tom's River
and Barnegat Bay will not be restricted.
The sponsor is providing in excess of 40
patrol vessels in conjunction with Coast
Guard and local resources to patrol this
event. In order to provide for the safety
of life and property, the Coast Guard
will restrict vessel movement in the race
course area and will establish special
anchorages for what is expected to be a
large spectator fleet. Mariners are urged
to use exireme caution where transiting
the area due to the large numbers of
spectators, and should adhere closely to
the charted Intercoastal Waterway,

Discussion of Comments

In response to our letter of April 25,
1983 several important considerations
were brought forth which have been
incorporated within this regulation and
the Coast Cuard permit. Mos! parties
were pleased to hear the event would be
returned to Barnegat Bay. Although last
year's event was run very safely in
Tom's River, the intermittent closing of
this area to general navigation was a
major complaint of most people who
had wrilten to us about this evenl.
Several parties mentioned that the event
would economically hurt the region.
Based on the large numbers of people
who come 1o view this event this
argument doesn’t seem to be accurate.
Two letters suggested the event be
rescheduled to occur later in the year.
This has been considered by the
sponsors. However, because this is just
one race in a8 summer series of
powerboat races being held around the
country, the event date could not be
changed without causing major
problems for the sponsors of other
similar events. The importance of
ensuring that the LC.W. was not blocked
was mentioned. The positioning of the

race course and spectalor areas were
designed with this in mind. One
comment was received pertaining to the
orderly movement of powerboats from
the staging/pit area at Lighthouse
Marina to the race course. The main
concern was with minimizing damage
which might result from transiting
powerboals. The Coast Guard has
discussed this with the sponsor. He is
aware of these problems and will work
with all parties to ensure no damage
ocours. One party commented that at
this time of the year many boaters were
using the bay for numerous reasons and
to hold a powerboat race would not be
in the best interest for the public safety
and welfare. The entire boating season
is available for all users of our nation’s
‘waters. To forbid the sponsor from
holding his event would deprive him of
fair and free access o all users of
Barnegat Bay. The Coast Guard will
issue a Safety Voice Broadcas!t and this
regulation will be published in the Local
Notice to Mariners to advise the general
public of this event.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water),
Regulations

In consideration of the foregoing, part
100 of Title 33, Code of Federal
Regulations, is amended by adding a
lemporary section 100.35-308 to read as
follows:

§ 100.35-308 Jack Baker's Lobster Shanty,
Barnegat Bay, N.J.

(a) Regulated Area. Barnegat Bay,
New Jersey in the area bounded by 38"
55’ on the north 39°50° on the south, the
Intercoastal Waterway L.C.W. on the
west and Island Beach on the east,
together with all navigable waters
connecting with this area.

(b) Effective Pariod. This regulation
will be effective from 9:00 a.m. to 4:00
p-m. on August 27, 1983. In case of
postponement, the raindate will be
August 28, 1983 and this regulation will
be in effect for the same time period.

(c) Special Local Regulations. (1) All
persons or vessels not registered with
sponsor as participants or not part of the
regatta patrol are considered spectators.

(2) No spectator or press boats shall
be allowed out onto or across the race
course without Coast Guard escort.

(3) The sponsor shall anchor race
committee boals on each turn.
Checkpoints shall be positioned so that
race participants will pass no closer
than 200 feet from the LC.W. A line of
committee boats shall be positioned to
separate the race course from the LCW.

(4) Spectator vessels must be at
anchor within a designated spectator

area or moored to a waterfront facility
within the regulated area in such a way
that they shall not interfere with
mariners transiting the Intercoastal
Waterway, The spectator fleet shall be
held behind buoys or committee boats
provided by the sponsor in the following
areas:

(i) Between the race course and the
ICW in the area to the west of the race
course.

(ii) Between the race course and
Island Beach State Park in the area
north of Tices Shoal.

(5) All persons and vessels shall
comply with instructions of 11.S. Coast
Guard patrol personnel. Upon hearing
five or more blasts from & U.S. Coast
Guard vessel, the operator of a vessel
shall stop immediately and proceed as
directed. U.S. Coast Guard patrol
personnel include commissioned,
warrant and petty officers of the Coast
Guard. Members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation and
other applicable laws.

{46 U.S.C. 454; 49 U.S.C. 1655(L); 49 CFR
1.46(b); and 33 CFR 100.35)
Dated: July 27, 1883.
W. E. Caldwell,
Vice Admiral, U.S. Coast Guard Commander,
Third Couast Guard District.
[FR Doc. 83-22005 Filod 6-17-8% 045 am|
BILLING CODE 4970-14-8

VETERANS ADMINISTRATION
38 CFR Part 17

Health Professional Scholarship
Program

AGENCY: Veterans Administration.
ACTION: Final Regulation Amendments.

SuUMMARY: The Veterans Administration
Health Care Amendments of 1980, Pub.
L. 96-330, established the Veterans
Administration Health Professional
Scholarship Program. Under that law,
the VA was authorized to award
scholarships only to students attending
school full-time. Section 3 of Pub. L. 97~
251, Veterans Administration Health-
Care Programs Improvement and
Extention Act of 1982, amended the law
to authorize the VA to award
scholarships to full-time VA employees
working in VA heaith care facilities,
who will attend school part-time. These
amendments to VA medical regulations
will implement provisions of section 3 of
Pub. L. 97-251.

EFFECTIVE DATE: These regulation
amendments are effective August 3,
1983
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FOR FURTHER INFORMATION CONTACT:
Dorothy E. Reese, Director, VA Health
Professional Scholarship Program (14N),
Department of Medicine and Surgery,
Veterans Administration, 810 Vermont
Avenue, NW, Washington, DC 20420,
(202) 389-5071,

SUPPLEMENTARY INFORMATION: Proposed
regulation amendments to part 17, title
38, Code of Federal Regulations were
published on pages 17619 to 17621 of the
Federal Register of April 25, 1883 to
implement provisions of Pub. L. 87-251,
sec. 3. Interested persons were given 30
days to submit comments, suggestions or
objections. No comments were received,
therefore the proposed amendments as
published will be adopted as final
withont change.

Executive Order 12291

The Administrator has determined
that these amendments are nonmajor as
that term is defined by Executive Order
12201, Federal Regulation. The
amendments will apply to individuals
seeking benefits of the program. The
amendments will not result in (1) an
annual effect on the economy of $100
million or more; (2) 8 major increase in
costs or prices for consumer, individual
industries, Federal, State or local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment investment,
productivity, innovation, or on the
ability of United States-based enterprise
to compete with foreign-based
enterprises in domestic or expor!
markets.

Regulatory Flexibility

The Administrator has certified that
these amendments will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-812.
Pursuant to 5 U.S.C. 605(b), these
amendments are therefore exempt from
the initial and final regulatory flexibility
analyses requirements of sections 603
and 604. The reason for this certification
is that these amendments will, almost
exclusively, be directed to individuals
who wish to apply for assistance from
the VA Health Professional Scholarship
Program. They will, therefore, have no
significant direct impact on small
enlities {i.e., small business, small
private and non-profit organizations,
and small governmental jurisdictions.)

Paperwork Reduction Act

Information collection requirements
contained in these regulations (38 CFR
17.600 through 17.612) have been
approved by the Office of Management
and Budget under the provisions of the

Paperwork Reduction Act of 1980, Public
Law 96-511, and have been assigned
OMB contrel number 2900-0352.

The Catslog of Federal Domestic
Assistance number for this program is
64.023.

List of Subjects in 38 CFR Part 17

Alcoholism, claims, dental health,
drug abuse, foreign relations,
government contracts, grants
programs—health, health care, health
facilities, health professions, medical
devices, medical research, mental health
programs, nursing homes, Philippines,
velerans.

Approved: August 3, 1983.

By direction of the Administrator:
Everett Alvarez, Jr.,
Deputy Administrator.

PART 17—[AMENDED]

38 CFR Part 17, Medical, is amended
as follows:

§17.600 [Amended]

1. Section 17.600 is amended by
inserting the phrase ", as amended by
Pub. L, 97-251" after the number “41486)".

2.In § 17.601, paragraph (b) is
amended by adding after the number
“4146", the phrase: ', as amended by
Pub. L. 87-251, the Veterans'
Administration Health-Care Programs
Improvement and Extension Act of
1982"; paragraph (h) is amended by
deleting the word "clinical” and
inserting the word “nursing'’; paragraph
(j) is amended by deleting the words *,
supplies, required fees and required
educational equipment” and inserting
the words “and laboratory equipment";
and the following new paragraphs (r),
(s), (1), and (u) are added to read as
follows:

§ 17,601 Definitions.

(r) “"Part-time student” means an
individual who is a VA employee
permanently assigned to.a VA health
care facility who has been accepted for
enrollment or enrolled for study leading
to a degree in medicine, osteopathy or
nursing on a less than full-time but not
less than half-time basis.

(s) “Veterans Administration
employee” means an individual
employed and permanently assigned to
a VA health care facility.

(t) “Degree completion date” means
the date on which a participant
completes all requirements of the degree
program. Y

(u) “VA health care facility" means
Veterans Administration medical
centers, medical and regional office
centers, domiciliaries, independent

outpatient clinics, and outpatient clinics
in regional offices. (38 U.S.C. 4142(j))

3. In § 17.602, paragraph (b) is
redesignated as paragraph (c) and
revised and a new paragraph (b) is
added so that the added and revised
material reads as follows:

§17.602 Eligibility.

(b) To be eligible for a scholarship as
a part-time student under this program,
an applicant must satisfy requirements
of paragraph (a) of this section and in
addition must—

(1) Be & full-time VA employee
permanently assigned to a VA health
care facility at the time of application
and on the date when the scholarship is
awarded;

(2) Remain a VA employee for the
duration of the scholarship award. (38
U.S.C. 4142(g)(1))

(c) Any applicant who, at the time of
application, owes a service obligation to
any other entity to perform service after
completion of the course of study is
ineligible to receive a scholarship under
the Veterans Administration
Scholarship Program, (38 U.S.C.
4142(a)(4))

§17.603 [Amended]

4. Section 17.603 is amended by
adding the following sentence to the end
of that section: “The Administrator has
the authority to determine the number of
scholarships 1o be awarded in any fiscal
year, and the number that will be
awarded 1o full-time and part-time
students.”; and by adding “and {d){1)"
after “(c)(2)" in the authority citation,

5. Section 17,605 is revised to read as
follows:

§17.605 Selection of participants.

(a) General. In deciding which
Scholarship Program applications will
be approved by the Administrator,
priority will be given to applicants who
previously received scholarship awards
and who meet the conditions of
paragraph (d) of this section. Except for
continuation awards (see paragraph (d)
of this section] applicants will be
evaluated under the criteria specified in
paragraph (b) of this section. A situation
may occur in which there are a larger
number of equally qualified applicants
than there are awards to be made. In
such cases, a random method may be
used as the basis for selection. In
selecting participants to receive awards
as part-time students, the Administrator
may, at his/her discretion—

(1) Award scholarships geographically
to part-time students so that available
scholarships may be distributed on a
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relatively equal basis to students
working throughout the VA health care
system, and/or

(2) Award scholarships on the basis of
retention needs within the VA health
care system. (38 U.S.C, 4142(c)(1))

(b) Selection. In evaluating and
selecting participants, the Administrator
will take into consideration those
factors determined necessary to assure
effective participation in the Scholarship
Program, The factors may include, but
not be limited to—

(1) Work experience, including prior
health care employment and VA
employment;

(2) Faculty and employer
recommendations;

(8) Academic performance; and

(4) Career gosls. (38 U.S.C. 4142(i))

(c) Selectian of part-time students.
Factors in addition to those specified in
paragraph (b) of this section, which may
be considered in awarding scholarships
to part-time students may include, but
are not limited to:

(1) Length of service of a VA
employee in a health care facility;

(2) Honors and awards received from
the VA, and other sources;

(3) VA work performance evaluation;

(4) A recommendation for selection
for a part-time scholarship from a VA
Medical District. (38 U.S.C. 4142(d)(1))

(d) Duration of scholarship award.
Subject to the availability of funds for
the Scholarship Program, the
Administrator will award a participant a
full-time scholarship under these
regulations for a period of from 1 to 4
school years and a participant of a part-
time scholarship for a period of 1 to 6
school years. (38 U.S.C. 4142(e)(1)(A)
and (g){3); 4146)

(e) Continuation awards. Subject to
the availability of funds for the
Scholarship Program and selection, the

Administrator will award a continuation

scholarship for completion of the degree
for which the scholarship was awarded
o

(1) The award will not extend the total
period of Scholarship Program support
beyond 4 years for a full-time
scholarship, and beyond 6 years for a
part-time scholarship; and

(2) The participant remains eligible for
continued participation in the
Scholarship Program. (38 U.S.C.
4142(c)(1)(i))

6. Section 17.606 is revised to read as
fallows:

§17.608 Award procedures,

(@) Amount of scholarship.—{1) A
scholarship award will consist of (i)
tuition and required fees, (ii) other
educational expenses, including books
and laboratory equipment, and (iii)

excepl as provided in paragraph (a)(2) of
this section, a monthly stipend, for the
duration of the scholarship award. All
such payments to scholarship
participants are exempt from Federal
taxation. (38 U.S.C. 4145)

(2) No stipend may be paid to a
participant who is a full-time VA
employee.

(3) The Administrator may determine
the amount of the stipend paid to
participants, whether part-time students
or full-time students, but that amount
may not exceed the maximum amount
provided for in 38 U.S.C. 4142(f){1)(B).

(4) In the case of a part-time student
who is a part-time employee, the
maximum stipend, if more than a
nominal stipend is paid, will be reduced
in accordance with the proportion that
the number of credit hours carried by
such participant bears to the number of
credit hours required to be carried by a
full-time student in the course of training
being pursued by the participant.

(5) A full stipend may be paid only for
the months the part-time student is
attending classes. (38 U.S.C.
4142(g){2)(A))

{6) The Administrator may make
arrangements with the school in which
the participant is enrolled for the direct
payment of the amount of tuition and/or
reasonable educational expenses on the
participant’s behalf. (38 U.S.C. 4142(f)(1)
and (2); 4145)

(b) Leave-of-absence, repeated course
work. The Administrator will suspend
scholarship payments to or on behalf of
a participant if the school (1) approves a
leave-of-absence for the participant for
health, personal, or other reasons, or (2)
requires the participant to repeat course
work for which the Administrator
previously has made payments under
the Scholarship Program. Additional
costs relating to the repeated course
waork will not be paid under this
program. Any scholarship payments
suspended under this section will be
resumed by the Administrator upon
notification by the school that the
participant has returned from the leave-
of-absense or has satisfactorily
completed the repeated course work and
is proceeding as a full-time student in
the course of study for which the
scholarship was awarded. (38 U.S.C.
4142(i))

7.1n § 17.607, paragraphs (b) and (c)
are revised, paragraph (d)is -
redesignated as (e) and a new paragraph
(d) is added: paragraph (e} is
redesignated as (f); and the title of new
paragraph (e} is changed from “Service
by detail." to “Service in another
Federal agency or the Armed Forces."
Revised and added paragraphs (b), (¢)
and (d) read as follows:

§ 17.607 Obligated service.

(b) Beginning of service.—(1) Except
as provided in paragraph (b)(2) of this
section, a participant’s obligated service
shall begin on the date the
Administrator appoints the participant
as a full-time VA employee in the VA's
Department of Medicine and Surgery in
a position for which the degree program
prepared the participant. The
Administrator shall appoint the
participant to such position within 60
days after the participant's degree
completion date, or the date the
participant becomes licensed in a State
to practice nursing, medicine, or
osteopathy, whichever is later. At least
60 days prior to the appointment date,
the Administrator shall notify the
participant of the work assignment, its
location, and the date he or she must
begin work.

(2) Obligated service shall begin on
the degree completion date for a
participant who, on that date, is a full-
time VA employee working in a capacity
for which the degree program prepared
the participant, (38 U.S.C. 4143 (b} and
(c))

(c) Duration of service. The period of
obligated service for a participant who
attended school as a full-time student
shall be one year for each school year
for which the participant received a
scholarship award under these
regulations, or two years, whichever is
greater. The period of obligated service
for a participant who attended school as
a part-time student shall be reduced
from that which a full-time student must
serve in accordance with the proportion
that the number of credit hours carried
by the part-time student in any school
year bears to the number of credit hours
required to be carried by a full-time
student, whichever is the greater, but
shall be a minimum of one year of full-
time employment. (38 U.S.C.
4142(e)(2)(B)(iv))

(d) Location for service. A participant
who received a scholarship as a
part-time student may serve the period of
obligated service at the health care
facility where the individual was
assigned when the scholarship was
awarded. (38 U.S.C. 4143(c)(1)(A) and
(B))

8. In § 17.810, paragraph (b) is revised
to read as follows:

§17.610 Failure to comply with terms and
conditions of participation.

(b) If a participant:

(1) Fails to maintain an acceptable
level of academic standing;
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(2) Is dismissed from the school for
disciplinary reasons;

(3) Voluntarily terminates the course
of study or program for which the
scholarship was awarded including in
the case of a full-time student. a
reduction of course load from full-time
to part-time before completing the
course of study or program;

(4) Fails to become licensed to
practice medicine or osteopathy in a
state or fails to become licensed as a
registered nurse in a State within one
vear from the date such person becomes
eligible to apply for State licensure; or

(5) Is a part-time student and fails to
maintain employment in a permanent
assignment in a VA health care facility
while enrolled in the course of training
being pursued; the participant must
instead of performing any service
obligation, pay to the United States an
amount equal to all scholarship funds
awarded under the written contract
executed in accordance with § 17.602,
Pavment of this amount must be made
within 1 year from the date academic
training terminates unless a longer
period is necessary to avoid hardship.
No interest will be charged on any part
of this indebtedness. (38 U.S.C. 4144(b))
Fi Dot 63-22078 Filed 81783 845 am)

BILLING CODE 8220-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40CFR Part52

|A-3-FRL 2417-6; EPA Docket No.-
AW4000C]

Approval and Promulgation of
Implementation Plans; Approval of the
District of Columbia; State
Implementation Plan Controlling Lead
Emissions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

summaRyY: The District of Columbia
submitted & State Implementation Plan
(SIP) for the control of lead emissions.
Ihe plan submitted by the Distric
provides for maintenance of the national
ambient air quality standards (NAAQS)
for lead, including control of lead
emissions from new stationary sources.
This SIP also contains descriptions of
the current lead emissions inventory

and monitoring network. EPA approves
the District's lead SIP, as the plan meets
all of the necesssary requirements of the
Clean Air Act and 40 CFR Part 51.
EFFECTIVE DATE: September 19, 1983,
ADDRESSES: You may inspect copies of
the submittal and EPA’s evaluation
during normal business hours at:

U.S. Environmental Protection Agency.
Region IlI, Air Management Branch
(3WA13), Curtis Building, Sixth and
Walnut Streets, Philadelphia, PA
19106, Attn: Mr. Harold A. Frankford

District of Columbia Department of
Environmental Services, 5010
Overlook Avenue, SW., Washington,
D.C. 20032, Attn: Mr. V. Ramadass

Office of the Federal Register, 1100 L
Street NW., Rm. 8401, Washington,
D.C. 20005

Public Information Reference Unit,
Room 2922, EPA Library, US.
Environmental Protection Agency, 401
M Street SW, Washington, D.C. 20460,

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford at the above listed
Region Il address (telephone no. 215/
597-8392) Ref: AW400 DC.

SUPPLEMENTARY INFORMATION: On
October 7, 1982, the District of Columbia
(DC) submitted to EPA a State
Implementation Plan (SIP) for
maintaining the national ambient air
quality standard (NAAQS) for lead (Pb).
The DC lead SIP contains a statement
that the national ambient air quality
standard [NAAQS) for lead (1.5
micrograms per cubic meter (ug/m?)
averaged over a calendar quarter) has
been attained as of October, 1982. The
District ceritifed that a public hearing on
this SIP was held on August 24, 1982, as
required by 40 CFR 51.4.

The District of Columbia's lead SIP
contains the following elements:

(1) A description of the District's
ambient air lead monitering network.

(2) Ambient air quality data for the
years 1976 through 1981 (24 quarters).

(3) An emission inventory for lead.

(4} A modeling analysis which
demonstrates atiainment of the lead
standard by 1982,

(5) D.C. Regulation 8-2:720 which
covers permits for new major stationary
sources for lead emissions.

The District of Columbia’s lead SIP is
described in more detail in a notice of
proposed rulemaking published on April
5, 1883, 48 FR 14661. Al that time EPA
proposed to approve this SIP. During the
30-day public comment period following
publication, no comments were
received.

EPA Evaluation/Actions

EPA approves the District of
Columbia Lead SIP, as the major
elements of the D.C. lead SIP mee! all of
the requirements of Section 110{a)(2) of «
the Clean Air Act and 40 CFR Part 51.
Nevertheless, two aspects of the SIP will
require follow-up action. First, the
District has included its motor vehicle
inspection and maintenance (I/M)
program as a control strategy for
conlrolling lead emissions. However, the

District has not quantified the lead
emissions reduction benefits of this
strategy, nor has it been approved as
part of the District's 1982 carbon
monoxide/ozone SIP revision.
Therefore, EPA is taking no action on
including 1/M as a lead control strategy
at this time.

Second, the District has installed two
lead monitoring sites that are
considered to be acceptable National
Air Monitoring Station (NAMS) sites.
One is a neighborhood site, located at
Kenilworth Avenue, N.E., and 1-295: the
other is a middle scale site, located at
the Chevy Chase Library. In a future
action, the District will be required to
formally revise its SIP to include these
sites as NAMS sites, !

In conjunction with the Administrator's
approval action, 40 CFR 52.470
(Identification of Plan) of Subpart ]
(District of Columbia) is amended by
adding paragraph (c)(22) to incorporate
the District’s lead SIP into the approved
District of Columbia SIP.

General

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 17, 1983.
This aclion may not be challenged later
in proceedings to enforce its
requirements (See 307(b)(2)).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead.,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Authority: 42 U.S.C. 7401-7642,

Dated: August 11, 1083.

William D. Ruckelshaus,
Administrator.

Note —~Incorporation by reference of the

State Implementation Plan for the District of

Columbia was approved by the Director of
the Federal Register on July 1, 1882,

PART 52—{AMENDED]

Part 52 of Title 40 of the Code of
Federal Regulations is amended as
follows:

Subpart J—District of Columbia

1. In § 52.470, paragraph (c)(22) is
added to read as follows:

§ 52.470 Identification of plan.
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(c) - » -

(22) The Washington, D.C.
Implementation Plan for maintaining the
National Ambient Air Quality Standard
for Lead submitted on October 7, 1982
by the Mayor.

[FR Doc. £3-22008 Filed 8-17-83 845 am|
BILLING CODE 8560-50-M

40 CFR Part 52
[A-9-FRL 2417-5]

Hawail State Implementation Plan
Revision

AGENCY: Environmental Protection
Agency.
ACTION: Notice of final rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA) takes final action to
approve changes to the Hawaii
Department of Health Services (HDHS)
rules and regulations for air pollution
control submitted by the Director of the
HDHS as revisions to the Hawaii State
Implementation Plan (SIP), These
revisions are administrative and retain
the previous emission control
requirements. EPA reviewed these rules
with respect to the Clean Air Act and
determined that they should be
approved.

DATE: This action is effective October
17, 1983,

ADDRESSES: A copy of the revisions is
available for public inspection during
normal business hours at the EPA
Region 9 office and at the following
locations:

Public Information Reference Unit,
Environmental Protection Agency,
Library, 401 M Street SW., Room 2404,
Washington, D.C. 20460

Library, Office of the Federal Register,
1100 L Street, NW,, Room 8401,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Douglas Grano, Chief, State
Implementation Plan Section, Air
Programs Branch, Air Management
Division, Environmental Protection
Agency, Region 9, 215 Fremont Street,
San Francisco, CA 94105, (415) 974-7641.

SUPPLEMENTARY INFORMATION: On
December 20, 1982, the HDHS submitted
Title 11, Chapter 80, "Air Pollution
Control" to EPA as a SIP revision. This
revision represents a recodification of
the previously approved “Public Health
Regulations,” Chapter 43, “Air Pollution
Control." The revised rules are as
follows:

Sec.

11-60-01 Definitions.

Sec.

11-80-02 Permil system, applicability.

11-60-03 Permit system, applications.

11-80-04 Permil system, conditions for
considering applications.

11-60-05 Permit system, action on
application.

11-60-06 Permi! system, performance
testing.

11-80-07 Permit system, cancellation of
authority to construct,

11-60-08 Permil system, suspension or
revocation of permit to operate.

11-60-09 Permit system, transfer of permit
to operate,

11-60-10 Permit system, reporting
discontinuance or dismantiement.

11-60-11 Permit system, posting of permit to
operate.

11-60-12 Permil system, fees.

11-60-13 Permit system, fee schedule for a
permit to operate,

11-60-14 Permit system, period of permit.

11-60-15 Sampling, testing, and reporting
methods.

11-60-18 Malfunction of equipment
reporting,

11-60-17 Prohibition of sir pollution.

11-60-18 Control of open burning.

11-80-18 Agricultural burning, permit
requirement.

11-60-20 Agricultural burning. applications,

11-60-21 Agricultural bumning, “no-burn"
days.

11-80-22 Agricultural burning, record
keeping and monitoring.

11-60-23 Agricultural burning, action on
application.

11-60-24 Visible emissions.

11-80-25 Control of motor vehicles.

11-60-26 Fugitive dust,

11-60-27 Incineration.

11-60-28 Bagasse-burning boilers,

11-60-29 Process industries.

11-80-35 Prevention of air pollution
emergency episodes.

11-60-36 Variances,

11-60-37 Penalties and remedies.

11-60-38 Severability.

These rule revisions are
administrative and do not significantly
impact current emission control
requirements. The above mentioned
rules only reflect a renumbering change,
with the exception of the revisions
discussed below.

In rule 11-60-01 (Definitions) a
number of definitions have been revised
to provide clarification and improve the
enforceability of the SIP. Rule 11-60-18
(Contol of open burning) continues to
exempt fires for training personnel from
the open burning requirements; but
these fires are no longer subject to the
visible emission limitations. Revisions in
rule 11-60-24 (Visible emissions) allow
an increase for visible emissions of 60
percent opacity from three to six
minutes in any sixty minutes of specific
stations, delete reference to the
Ringelmann Chart, and provide
procedures for evaluating opacity
readings. Rule 11-60-25 (Control of

motor vehicles) is revised to allow an
engine to be in operation for up to three
minutes while loading or unloading
passengers and for the buildup of
pressure in the start-up of engines.
Section 2(b) and Section 6 of Chapter 43
are deleted from Rule 11-80 since
“Registration for Existing Source” and
“Compliance Schedule" is no longer
applicable since effective dates are
specified for individual sections.

Under Section 110 of the Clean Air
Act as amended, and 40 CFR Part 51,
EPA is required to approve or
disapprove these regulations as SIP
revisions. All rules submitted have been
evaluated and found to be in accordance
with EPA policy and 40 CFR Part 51.
EPA’s detailed evaluation of the
submitted rules is available at the EPA
Library in Washington, D.C., and the
Region 9 office,

It is the purpose of this notice to
approve all the rule revisions listed
above and to incorporate them into the
Hawaii SIP, This is being done without
prior proposal because the revisions are
noncontroversial, have limited impact,
and no comments are anticipated. The
public should be advised that this action
will be effective 80 days from the date of
this Federal Register notice. However, if
notice is received within 30 days that
someone wishes to submit adverse or
critical comments, the approval will be
withdrawn and a subsequent notice will
be published before the effective date.
The subsequent notice will indefinitely
postpone the effective date, modify the
final action to a proposed action, and
establish a comment period.

In addition, this notice corrects
clerical errors in 40 CFR 52.620
Identification of plan, paragraph (c)(14).
These corrections impose no new
requirements.

Under 5 U.S.C. Section 805(b), I certify
that SIP approvals do not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.) The Office of
Managentent and Budget has exempted
this rule from the requirements of
Section 3 of Executive Order 12201,

Under the Clean Air Act, any petitions
for judicial review of this action mus! be
filed in the United States Court of
Appeals for the appropriate circuit by
October 17, 1983, This action may not be
challenged later in proceedings to
enforce its requirements.

Note.—~Incorporation by reference of the
State Implementation Plan for the State of
Hawaii was approved by the Director of the
Federal Register on July 1, 1982,
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Authority: Sections 110 and 301(a) of the
Clean Air Act, as amended (42 U.S.C, 7310,
7502 and 7601{a)).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrodarbons, Intergovernmental
relations.

Dated: August 10, 1983,
william D. Ruckelshaus,
Administrator.

PART 52—[AMENDED]

Subpart M of Chapter I, Title 40, Code
of Federal Regulations is amended as
follows:

Subpart M—Hawail

1. Section 52.620 paragraph (c) is
revised by redesignating paragraph (14),
Hawaii State Lead SIP to paragraph (15)
and by adding paragraph (16) to read as

follows:

§52.620 Identification of plan.

((:) L

(14) A variance of the Hawaii Public
Health Regulations, Chapter 43, Section
8(b)(1) submitted on April 8, 1962, by the
Gavernor,

(15) Hawail State Lead SIP Revision
submitted on October 29, 1982, by the
State.

(16) The following amendments to the
plan were submitted on December 20,
1982 by the State.

(i) Title 11—Department of Health,
Chapter 60, Air Pollution Control.

(A) Amended Sections 11-60-01 thru
11-60-29, 11-60-35 thru 11-60-38.

[FR Doc. 83-22613 Piled 5-17-83; 6:45 am)
SILLING CODE 6560-50-M

40 CFR Part 52
[EPA Docket No. AWO048VA; A-3-FRL 2417~
4]

Commonwealth of Virginia; Revision of
the Virginia State Implementation Pian

AGENCY: Environmental Protection
Agency.
AcTion: Final Rulemaking.

SUMMARY: This notice approves an
alternative compliance schedule for the
James River Paper Company's Filter
Manufacturing Plant in Richmond,
Virginia. Volatile organic compound
(VOC) emissions from this plant will be
eliminated through conversion to a
water-based system. However, the
company needs additional time to come

into compliance with the regulations
because of the difficulties involved in
the conversion.

DATE: This action will be effective on
October 17, 1983. Unless adverse or
critical comments are received by EPA
on or before September 18, 1983,

ADDRESSES: Copies of the SIP revision
and the accompanying support
documents are available for inspection
during normal business hours at the
following locations:

U.S. Environmental Protection Agency,
Region IIL Air Management Branch,
6th & Walnut Streets, Curtis Building,
Philadephia, PA 19106, Attn: Gregory
Ham (3AW13)

Virginia State Air Pollution Control
Board, Commonwealth of Virginia,
Room 801, Ninth Street Office
Building, Richmond, VA 23219, Attn:
John M. Daniel, Jr.

Office of the Federal Register, 1100 L
Street NW., Room 8401, Washingtion,
D.C.

Public Information Reference Unit, EPA,
Room 2404, 401 M Street, SW.,
Washingtion, D.C.

Wiritten comments on this revision
should be sent to: Mr. Bernard Turlinski,
Acting Chief, MD/VA/DC/DE Section
(3AW13) at the EPA, Region 11l address
above.

FOR FURTHER INFORMATION CONTACT:
Mr, Gregory Ham at the EPA address
above, or at (215) 597-2745.

SUPPLEMENTARY INFORMATION: The
changes to the Virginia State
Implementation Plan (SIP) were
submitted on January 25, 1983 by the
State Air Pollution Control Board
(SAPCB), A hearing on this proposed
SIP revision was held on March 15, 1983,

The James River Paper Company's
plant in Richmond, Virginia
manufactures paper specialty materials
for oil and air filters. In the process, a
solvent-bome resin is applied to the
filter paper. This solvent then
evaporates, resulting in the emissions to
the atmosphere of volatile organic
compounds (VOC). Through conversion
to water-borne resins, the company
plans to totally eliminate VOC
emissions.

The alternative compliance schedule
for the James River Paper Company is
being implemented through a Consent
Agreement and Order between the
company and the SAPCB. This order
establishes an emission rate of zero (0)
tons per year after January 1, 1987. In
addition, interim reductions are required
as follows:
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Quarterly progress reports are
required which will indicate the
progress that the company is making in
achieving these reductions.

The Alternative Compliance Schedule
requires the following increments of
progress.

1. Research and development of low
solvent content coatings shall be
completed by Janaury 1, 1882
{completed).

2. Evaluation of low solvent content
coating, product quality, and
commercial acceptance shall begin by
April 1, 1982 (completed).

3. Purchase orders shall be issued for
low solvent content coalings and
process modifications by June 1, 1983
(completed).

4. Initiation of process modifications
shall begin by December 1, 1983,

5. Process modifications shall be
completed and use of low solvent
content coatings shall begin by June 30,
1986.

8. Final compliance shall be achieved
by January 1, 1987,

EPA believes this SIP revision will
result in substantial environmental
benefit. EPA has reviewed the revision
and has determined thal it meets the
requirements of Section 110(a)(2) of the
Clean Air Act and of 40 CFR Part 52.
Accordingly, EPA is approving this
revision. EPA is revising 40 CFR 52.2420
as indicated below to incorporate this
revision into the Virginia SIP, The public
is advised that this action will be
effective 60 days from the publication
date of this notice, However, if EPA
receives adverse or critical comiments
within 30 days, EPA will withdraw this
action and will publish subsequent
notices before the effective date. One
notice will withdraw the final action
and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period. .

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of the
Executive Order 12291. Under Section
307(b)(1) of the Clean Air Act. petitions
for judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
October 17, 1983. This action may
not be challenged later in proceedings to
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enforce its requirements. {See 307(b)(2)).
Under 5 U.S.C. Section 805(b), I certify
that SIP approvals do not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709.)

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Authority: 42 U.S.C. 7401-7642.

Date: August 10, 1983,

William D. Ruckelshaus,
Administrator.

Note.~Incorporation by reference of the

State Implementation Plan for the State of

Virginia was approved by the Director of the
Federal Register on July 1, 1982,

PART 52—{AMENDED]

Part 52 of Title 40, Code of Federal
Regulations, is amended by adding the
following:

Subpart VV—Virginia

In § 52.2420 Identification of Plan,
paragraph (c)(77) is added as follows:

(c) . - -

{77} An alternative compliance
schedule for the Richmond plant of the
James River Paper Company, submitted
to EPA on January 25, 1983.

[FR Doc. 83-22008 Filed 8-17-83; 845 am|
BILLING CODE 8580-50-M

40 CFR Part 81
[Region |l Docket No. 7; A-2-FRL 2383-5]

Designation of Areas for Air Quality
Pianning Purposes; Revisions to
Section 107 Attainment Status
Designations for the State of New
Jersey

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This notice announces the
Environmental Protection Agency's final
action on a request from the State of
New Jersey to revise certain
designations made under Section 107(d)
of the Clean Air Act, which relate to an
area's attainment of national ambient
air quality standards. The affecled
designations are for the City of Asbury
Park and the Borough of Penns Grove
and are with regard to the carbon
monoxide standards.

EFFECTIVE DATE: This action becomes
effective August 18, 1983.

ADDRESSES: Copies of the State of New
Jersey's submittal are available for
public inspection during normal
business hours at the following
locations:

U.S. Environmental Protection Agency,
Air Programs Branch, Room 1005,
Jacob K. Javits Federal Building, 26
Federal Plaza, New York, New York
10278

New Jersey State Department of
Environmental Protection, John Fitch
Plaza, Cn 027, Trenton, New Jersey
08625.

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Chief, Air Programs

Branch, U.S. Environmental Protection

Agency, Jacob K. Javits Federal Building,

28 Federal Plaza, New York, New York

10278, (212) 264-2517.

SUPPLEMENTARY INFORMATION: Seclion

107(d) of the Clean Air Act directed

each state to submit to the

Administrator of the Environmental

Protection Agency (EPA) a list of

national ambient air quality standard

attainment status designations for all
areas within the state. EPA received
such designations from the states and

promulgated them on March 3, 1978 (43

FR 8962). As authorized by the Clean Air

Acl, these designations have been

revised from time to time at a state’s

request.

On August 24, 1982 the New Jersey
Department of Environmental Protection
(NJDEP) submitted a redesignation
request which it subsequently modified
on October 29, 1982. Redesignation was
requested with regard to carbon
monoxide for the following two areas:

* The City of Asbury Park in
Monmouth County from “does not meet
primary standards' to “better than
national standards.”

* The Borough of Penns Grove in
Salem County from “does no!l meet
primary standards” to “better than
national standards,” except within 100
yards of the intersections of U.S. Route
130 and County Road 675 and County
Roads 675 and 607 where the State has
requested a redesignation from “does
not meet primary standards” to “cannot
be classified.”

In the January 17, 1983 issue of the
Federal Register (48 FR 1988}, EPA
advised the public that, based on its
review of the technical material
submitted by the State, it was proposing
to approve the State's redesignation
request. (The reader is referred to that
notice for a detailed description of the
State's submittal.) With the exception of
the two intersections in Penns Grove,
EPA is today finalizing this earlier
action as proposed, However, New
Jersey's request that the two Penns

Grove intersections be designated as
“cannot be classified” is not being
approved and they will remain
designated as “does not meet primary
standards.”

The reason for this change from EPA's
proposed action is a recent policy
determination by EPA that it is no
longer appropriate to redesignate an
area from nonattainment to
unclassifiable. This determination is
based on the fact that there has been
ample lime since the first designations
were made in 1978 to study thoroughly
each nonattainment area and
redesignate them to attainment, if
appropriate. In fact, New Jersey's
analysis shows that these two carbon
monoxide "hot-spots” will be in
attainment of the standards prior to
December 31, 1987, as required.
However, until the carbon monoxide
standard is actually shown to be
attained at the two Penns Grove
intersections, a nonattainment
designation is appropriate.

In its January 17, 1983 notice EPA
invited interested persons to comment
on any element of the subject proposal
and on whether it meets Clean Air Act
requirements. Although no substantive
issues were raised during the comment
period, EPA did receive one comment
from the State of New Jersey
Department of Transportation (DOT).
The DOT noted that the “hot-spot" air
quality modeling analysis performed at
the two inlersections in Penns Grove did
not take credit for emission reductions
from New Jersey's Inspection and
Maintenance {I/M) program, in contrast
to what was stated by EPA in its Federal
Register proposal. While it is true that
the “hot-spot™ analysis did not take
direct credit for emission reductions
from New Jersey's /M program, an
emission reduction was incorporated
into the final air quality modeling
analysis. In any event, the conclusions
of the “hot-spot” analysis, which
indicated that the two intersections in
Penns Grove would be in attainment of
the standard by 1987, would only tend to
be further supported by DOT's
comment,

Today's action is being made effective
immediately because a redesignation
imposes no new or additional regulatory
requirements and delay would serve no
useful purpose. Under Section 307(b)(1)
of the Clean Air Acl, judicial review of
this action is available only by the filing
of a petition for a review in the United
States Court of Appeals for the
appropriate circuit within sixty days of
today. Under Section 307(b)(2) of the
Clean Air Act, the requirements which
are the subject of today's notice may not
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be challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

The Office of Management and Budget
has exempted ths rule from the
requirements of Section 3 of Executive
Order 12291, Any comments from OMB
to EPA, and any EPA response, are
available for public inspection at the
EPA Region Il office.

(Sections 107 and 301 of the Clean Air Act, as
amended [42 U.S.C. 7407, 7601)

List of Subjects in 40 CFR Part 81

Air pollution control, National Parks,
Wilderness areas.

Dated: August 10, 1983,
William D. Ruckelshaus,
\dministrator, Environmental Protection
Agency.
PART 81—{AMENDED]

PART 81—DESIGNATIONS OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Title 40, Chapter I, Subchapter C; Part
81, Code of Federal Regulations is
amended as follows:

Subpart C—Section 107 Attainment
Status Designations

Section 81,331 is amended by
amending the attainment status
designation table for carbon monoxide
as follows:

§81.331 New Jersey.

New JERSEY—CO

4
3
<
> 2w W

IR Doc. 83-22012 Filed 8-17-83: 45 am]
BILLING CODE 85060-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 5-53

[APD 2800.2 CHGE 31)
Contract Administration

AGENCY: General Services
Administration, Office of Acquisition
Policy.

ACTION: Final rule.

SUMMARY: The Geneéral Services
Procurement Regulations, Chapter §, are
amended to prescribe policies and
procedures on €SA contract
administration in Part 5-53. It defines
commonly used terms in the contract
administration process, describes the
responsible individuals and identifies
basic contract administration functions.
Also establishes procedural guidance
for delegating contract administration
responsibility. The intended effect is to
improve the efficiency of the contract
administration process.

EFFECTIVE DATE: August 1, 1983,

FOR FURTHER INFORMATION CONTACT:
Richard H. Hopf, Director, Office of
GSA Acquisition Policy and
Regulations, (202-566-1224).

List of Subjects in 41 CFR Part 5-53

Contract administration, Government
procurement.

1. The Table of Contents for Part 5-53
is revised to read as follows:

PART 5-53—CONTRACT
ADMINISTRATION

Sec.
5-53.000 Scope of part.

Subpart 5-53.1 General Policy and
Definitions

5-53.101 Policy.
5-53.102 Definitions.

Subpart 5-53.2 Contract Administration
Functions

5-53.201 List of contract administration
functions.

§5-53.201-1 Additional contract
administration functions,

5-53.201-2 Authority for additional
functions.

Subpart 5-53.3 Assignment of Contract

Administration ]

5-53.301 Assignment of contract
administration.

5-53.301-1 Authority.

5-53.301-2 Withholding normal functions.

5-53.301-3 Delegating additional functions.

5-53.301-4 Assigning a contract for
administration.

Sec,

5-53.302 Contract correspondence,
5-53.303 Visits to contractor’s facility.
5-53.304 Implementation.

5-53.4 Classified Information
Invoived in GSA Contracts
5-53.401 General.
5-53402 Requests for release of classified
information.
5-53.402-1 Authorization for release.
5-53.402-2 Termination of authorization for
release.
5-53.408 Security Requirements Clause
information.
5-53.404 Processing security requirements
checklist (DD Form 254).
5-53.405 Periodic review.
5-53406 Recurring procurement.
5-53.407 Control of classified information.
5-53.407-1 Records.
5-53.407-2 Markings.
5-53408 Return of classified information to
GSA.
5-53.408-1 Retum from prospective
contraclors.
5-53.408-2 Return from contractors.
5-53.408-3 Termination, revocation, or
inactivation of facility security clearance,
5-53409 Breaches of security.
Authority: (Sec. 205{c), 63 Stat. 390 (40
U.S.C. 486(c)).

2. Sections 5-53.000 and 5-53.101 are
revised and § 5-53.102 is added to read
as follows:

§5-53.000 Scope of part.

This Part 5-53 prescribes policies and
procedures for contract administration
and the assignment of contract
administration responsibility.

§5-53.101 Policy.

(&) Contract administration is an
essential element of the procurement
process which, among other things,
ensures the delivery of the
Government's requirements in
accordance with all contract terms and
conditions. Accordingly, procurement
managers must ensure that contract
administration activities are performed
by qualified personnel and in an
effective manner.

(b) In some cases, contract
administration may be performed by the
contracting officer who awarded the
contract. In others, it may be assigned to
an administrative contracting officer
{ACO) located within the contracting
office. Management also may establish a
separate contract administration office
(CAQ) consistent with the nature and
complexities of the contracts awarded
by contracting offices, the need to
provide for performance of contract
administration functions at or near the
contractor's facility or the place of
performance, and the availability of
resources. Section 5-53.301 prescribes
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policies and procedures for the
assignment of contract administration
responsibility in those inslances where
a separate contract administration office
has been established or where it has
been delegated to an ACO within the
contracting office.

{c) The contracting officer ultimately
is responsible for the performance of
contract administration. In carrying out
the responsibility, the contracting officer
may designate representatives to
perferm specified functions. Such
representatives may be designated for
activities such as quality assurance,
production, price analysis, finance and
various engineering and technical
specialities. These representatives may
not enter into or modify a contract or
otherwise perform functions reserved
for a contracting officer except to the
limited extent permitted for PBS
construction contracts. [(See § 5-
53.102(g).) Designations or authorities of
these representatives must be in writing
and where appropriate, communicated
to the contractor.

§ 5-53.102 Definitions.

The following terms as used in this
Part 5-53 are defined as follows:

(a) "Contracl administration” means
the performance and coordination of all
actions subsequent to the award of a
contract that the Government must take
to obtain compliance with all contract
requirements, including timely delivery
of supplies or services, acceptance,
payment, and closing of the contract.
These actions also include all technical,
financial, audit, legal, administrative,
and managerial services in support of
the contracting officer. It may include
such additional tasks as may be
requested or needed by the procuring
activity to include needed support in the
pre-award phase of contracting.

(b) “Contract administration office”
(CAQ) means an office outside a
contracting office that performs (1)
assigned post-award functions related to
the administration of contracts and (2)
assigned preaward functions,

{c) “Contracling office™ means an
office that awards or executes a
contract for supplies or services and
performs post-award functions not
assigned to a contract administration
office.

(d) “Contracting Officer” (CO) means
a person with the authority o enter into,
administer and/or terminate contracls
and make related determinations and
findings. For purposes of this regulation,
the term procuring contracting officer
(PCO) will be used where necessary to
differentiate between procurement and’
administrative functional
responsibilities-when contract

sdministration authority has been
delegated to an ACO within a
contracting office or a CAO.

(e} "Administrative Contracting
Officer” (ACO) means an appointed
contracting officer who administers
contracts,

{f) “Assignment of contract
administration’ means that process
whereby identified functions, duties, or
responsibilities related lo the
administration of contracts are assigned
either by this part or by individual
assignment (o a contract administration
office or an ACO within a contracting
office.

(g) “Contracting Officer's
Representative (COR), Contracting
Officer’s Technical Representative
(COTR), or Contract Administrator”
means an individual designated and
authorized by the contracting officer to
perform contract administration
activities on his/her behalf within the
limits of delegated authority. Normally,
these individuals do not have authority
to commit the Government; i.e.,
signatory authority. In order to commit
or bind the Government, a valid
contracting officer warrant is needed.
COR's or COTR's for PBS construction
contracts may possess contracting
officer warrants to issue change orders
not to exceed $10,000.

§§ 5-53.201—5-53.208-3 5-53.2)
[Redesignated as §§ 5-53.401—5-53.408-3
(Subpart 5-53.4)]

3. Subpart 5-53.2 is redesignated as
Subpart 5-53.4.

4. New Subparts 5-53.2 and 5-53.3 are
added to read as follows:

Subpart 5-53.2 Contract
Administration Functions

§ 5-53.201 List of contract administration
functions.

{a) The following list identifies
contract administration functions to be
performed. to the extent they apply, by a
contracting officer awarding the
contract, an ACO within the contracting
office or by a separate CAO:

(1) Review the contractor's
compensation structure.

(2) Review the contractor’s insurance
plans.

(3) Conduct post-award orientation
conferences.

(4) Review and evaluate contractor’s
proposals as part of the price
negotiation process. When negotiation
will be accamplished by the PCO,
furnish comments and recommendations
to that officer.

(5) Negotiate forward pricing rate
agreements.

{8) Negotidte advance agreements
applicable to treatment of costs under
contracts currently assigned for
administration.

(7) Determine the allowability of costs
suspended or disapproved as required,
direct the suspension or disapproval of
costs when there is reason to believe
they should be suspended or
disapproved, and approve final
vouchers,

(8) Issue Notices of Intent to Disallow
or not Recognize costs.

(9) Establish final indirect cost rates
and billing rates.

{10) Prepare findings of fact and issue
decisions under the Disputes clause on
matters in which the administrative
contracting officer (ACO) has the
authority to take definitive action.

(11) In connection with Cost
Accounting Standards:

(i) Determine the adequacy of the
contraclor's disclosure statements;

(ii) Determine whether disclosure
statements are in compliance with Cost
Accounting Standards;

(iii) Determine the contractor’s
compliance with Cost Accounting
Standards and disclosure statements, if
applicable; and

(iv) Negotiate price adjustments and
execute supplemental agreements under
the Cost Accounting Standards clauses.

(12) Review and approve or
disapprove the contractor’s requests for
payments under the progress payments
clause.

(13) Manage special bank accounts.

(14) Ensure timely notification by the
contractor of any anticipated overrun or
underrun of the estimated cost under
cost-reimbursement contracts.

(15) Monitor the contracter’s financial
condition and advise the contracling
officer when it jeopardizes contract
performance.

(18) Analyze quarterly limitation on
payments statements and recover
overpayments from the contractor,

{17) Issue tax exemption certificates,

{18) Ensure processing and execution
of duty-free entry certificates.

(19) For classified contracts,
administer those portions of the
applicable industrial security program
designated as ACO responsibilities, (See
subpart 5-53.2.]

(20) Issue work requests under
maintenance, overhaul, and
modification contracts.

(21) Negotiate and execule contractual
documents for settlement of partial and
complete contract terminations for
convenience.

(22) Process and execute novation and
change of name agreements,

(23) Perform property administration.
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(24) Perform production support,
surveillance, and status reporting,
including timely reporting of potential
and actual slippages in contract delivery
schedules.

(25) Perform pre-award surveys and
plant facility reviews.

(26) Monitor contractor industrial
labor relations matters under the
contract; apprise the contracting officer
snd, if designated by the agency, the
cognizant labor relations advisor, of
actual or potential labor disputes; and
coordinate the removal of urgently
required material from the strikebound
contractor’s plant upon instruction from
and authorization of, the contracting
officer.

(27) Perform traffic management ,
services, including issuance and control
of Government bills of lading and other
transportation documents.

(28) Review the adequacy of the
contractor's traffic operations.

(29) Review and evaluate
preservation, packaging, and packing.

(30) Ensure contractor compliance
with contractual quality assurance
requirements to include inspection and
acceptance of personal or real property
or services.

(31) Ensure contractor compliance
with applicable safety requirements,
including contractural requirements for
the handling of hazardous and
dangerous materials and processes.

(32) Perform engineering surveillance
to assess compliance with contractural
terms for schedule; cost, and technical
performance in the areas of design.
development, and production.

(33) Evaluate for adequacy and
perform surveillance of contractor
engineering efforts and management
systems that relate to design,
development, production, engineering
changes, subcontractors, tests,
management of engineering resources,
reliability of maintainability, data
control systems, configuration
management, and independent research
and development.

(34) Review and evaluate for technical
adequacy the contractor's logistics
support, maintenance, and modification
programs.

(35) Report to the contracting office
any inadequacies noted in
specifications.

(36) Perform engineering analyses of
contractor cost proposals.

(37) Review and analyze contractor-
proposed engineering and design studies
and submit comments and
recommendations to the contracting
office, as required.

(38) Review engineering change
proposals for proper classification, and
when required, for need, technical

adequacy of design, producibility, and
impact on quality, reliability, schedule,
and cost; submit comments 1o the
contracting office.

{39) Assist in evaluating and make
recommendations for acceplance or
rejection of waivers and deviations.

(40) Monitor the contractor’s value
engineering program.

(41) Review, approve or disapprove,
and maintain surveillance of the

contractor's purchasin% system.
(42) Consent to the placement of
subcontracts,

(43) Review, evaluate, and approve
plant or division-wide small and small
disadvantaged business master
subcontracting plans.

(44) Obtain the contractor's currently
approved company- or division-wide
prans for small business and small
disadvantaged business subcontracting
for its commercial products, or, if there
is no currently approved plan, assist the
contracting officer in evaluating the
plans for those products.

(45) Assist the contracting officer,
upan request, in evaluating an offeror’s
proposed small business and small
disadvantaged business subcontracting
plans, including documentation of
compliance with similar plans under
prior contracts,

(46) By periodic surveillance, ensure
the contractor's compliance with small
business and small disadvantaged
business subcontracting plans and any
labor surplus area contractual
requirements; maintain documentation
of the contractor's performance under
the compliance with these plans and
requirements; and provide advice and
assistance to the firms involved, as
appropriate.

(47) Assign and perform supporting
contract administration.

(48) Ensure timely submission of
required reports.

(49) With the exception of changes in
accounting and appropriation data
which must be issued by the contracting
office, issue administrative changes.

(50) Cause release of shipments from
contractor's plants according to the
shipping instructions. When applicable,
the order of assigned priority shall be
followed; shipments within the same
priority shall be determined by date of
the instruction.

(51) Obtain contractor proposals for
any contract price adjustments resulting
from amended shipping instructions.
ACO’s shall review all amended
shipping instructions on a periodic,
consolidated basis to assure that
adjustments are timely made. Except
when the ACO has settlement authority,
the ACO shall forward the proposal to
the contracting officer for contract

modification. The ACO shall not delay
shipments pending completion and
formalization of negotiations of revised
shipping instructions.

{b) The ACO within the contracting
office or CAO shall perform the
following functions only, when, and to
the extent, they are specifically
authorized by the contracting officer or
by directive issued by the contracting
activity:

(1) Negotiate or negotiate and execute
supplemental agreements incorporating
contractor proposals resulting from
change orders issued under the changes
clause. Before completing negotiations,
coordinate any delivery schedule
change with the contracting office.

(2) Negotiate prices and execute
priced exhibits for unpriced orders
issued by the contracting officer under
basic ordering agreements.

(3) Negotiate or negotiate and execute
supplemental agreements changing
contract delivery schedules.

{4) Negotiate or negotiate and execute
supplemental agreements providing for
the deobligation of unexpended dollar
balances considered excess to known
contract requirements,

(5) Issue amended shipping
instructions and, when necessary,
negotiate and execute supplemental
agreements incorporating contractor
proposals resulting from these
instructions.

(6) Negotiate changes to interim
billing prices.

(7) Negotiate and definitize
adjustments to contract prices resulting
from exercise of an economic price
adjustment clause.

(8) Negotiate and issue priced or
unpriced orders under indefinite
delivery type contract and basic
ordering agreements.

(9) Make termination decisions on
purchase/delivery orders with
coordination or any required
concurrence by the PCO. Process the
action.

{10) Process termination for default for
contracts after PCO termination
decision.

(11) Process contractor claims and
make final determination.

(12) Assess liquidated damages as
appropriate.

{13) Issue cure or show cause notices,

(14) Issue change orders not to exceed
$10,000 for PBS construction contracts.

§ 5-53.201-1 Additional contract
administration functions.
Any additional contract

administration functions not listed in
§§ 5-53.201 or not otherwise delegated,
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remain the responsibility of the
contracting office.

§5-53.201-2 Authority for additional
functions.

GSA contracting activities may
supplement the foregoing lists with
additional functions peculiar to their
programs upon the approval of the
Assistant Administrator for Acquisition
Policy. Requests for additional functions
must be submitted through the
Commissioner of the appropriate service
prior to forwarding to the Office of
Acquisition Policy.

Subpart 5-53.3 Assignment of
Contract Administration

§5-53.301 Assignment of contract
administration.

§ 5-53.301-1 Authority.

Except as provided in § 5-53.301-2,
assignmen! of a contract for
administration automatically carries "
with it the authority to perform all of the
normal functions listed in § 5-53.201(a)
to the extent that all of the normal
functions apply to the contract. An ACO
within a contracting office or the CAO
has the authority to perform the
functions requiring specific
authorizations, listed in § 5-53.201(b)
only to the extent specified by the
contracting officer or by directive issued
by the contracting activity. No other
function shall be performed by an ACO
within a contracting office or the CAO
unless delegated as provided under
§ 5-53.301-3.

§ 5-53.301-2 Withholding normal
functions.

In assigning a contract for
administration, the contracting officer,
may withhold individual functions
among those listed in § 5-53.201(a) if it
is clear, after consultation with an ACO
within a contracting office or the CAO
when appropriate, that they can best be
performed by the contracting office and
the decision to withhold them is
appxioved above the contracting officer’'s
level.

§5-53.301-3 Delegating additional
functions.

For individual contracts or groups of
contracts, the contracting officer may
delegate to an ACO within a contracting
office or the CAO functions not listed in
§ 5-53.201, provided that:

(a) The office or person assigned
administration possesses the necessary
resources; and

(b) The Assistant Administrator for -
Acquisition Policy approves the
additional delegation. Requests for
additional delegations must be

submitted through the Commissioner of
the appropriate service prior to
forwarding to the Office of Acquisition
Policy.

§5-53.301-4 Assigning a contract for
administration.

{a) When assigning a contract for
administration, the contracting officer
shall:

(1) Enter on the contract the name and
address of the ACO within a contracting
office or the CAO designated to
administer it;

(2) Provide any special instructions,
including any specific authorization to
perform functions listed in § 5-53.201(b)
in an accompanying letter to the ACO
within a contracting office or to the
CAO.

(3) Include or make available, as
appropriate, along with the contract
furnished to the ACO within a
contracting office or the CAQ, copies of
all regulations or directives that are (i)
incorporated into the contracts by
reference or (ii) otherwise necessary to
administer the contract, unless copies
have been previously made available.

(4) Advise the contractor (and other
activities as appropriate) of any
functions withheld or additional
functions delegated in the special
instructions under subparagraph (2)
above.

(5) Provide or make available, as
appropriate, a complete copy of the
contract file to the ACO within a
contracting office or the CAO.,

(b) For each contract assigned for
administration, the ACO within the
contracling office or the CAO shall do
the following:

{1) Perform the functions listed in § 5-
53.201(a) to the extent that they apply to
the contract, except for any functions
specifically withheld under § 5-53.301-2;

(2) Perform the fupctions listed in § 5~
53.201(b) to the extent that they apply
and are specifically authorized by the
contract office; and

(3) Serve as a focal point for inquiries
and keep the contracting officer and
other interested activities advised
concerning all pertinent matters related
to administration of the contract.

§5-53.302 Contract correspondence.

(a) The contracting officer {or other
contracting agency personnel) normally
shall: (1) Forward correspondence
relating to assigned contract
administration functions through the
cognizant ACO within the contracting
office or the CAO to the contractor and
(2) provide a copy of the file for the
ACO within the contracting office or the
CAO. When urgency requires sending
such correspondence directly to the

contractor, a copy shall be sent
concurrently to the person delegated
contract administration responsibility.

{(b) The ACO within the contracting
office or the CAO shall send the
contracting officer a copy of their
pertinent correspondence conducted
with the contractor.

§5-53.303 Visits to contractor's facllity.

Government personnel visiting a
contractor's facility shall advise the
ACO within the contracting office or the
CAO of the visit and fully inform them
of any results of the visit which may
affect contract administration.

§ 5-53.304 Implementation.

Heads of contracting activities may
issue implementing guidelines or
procedures. Before issuance of such
documents, the prior concurrence of the
Assistant Administrator for Acquisition
Policy shall be obtained.

5. Sections 5-53.402, 5-53.402-1,
5-53.404{b)(10), 5-53.404(b)(12), 5-
53.404(c) are amended to change all
references to “Security Division (HSS)"
to “Office of Internal Security (OAI)".

8. Sections 5-53.407 and 5-53.407-2
are amended to change all references to
“(ADM P.1025.2A)" to “(ADM
P.1025.2B)".

Dated: August 3, 1083,
Allan W. Beres,
Assistant Administrator for Acquisition
Policy.
|FR Doc. £3-22000 Filed 51783 845 am)
BILLING CODE 8620-851-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 405
Medicare Program; Medicare
Depreciation, Useful Life Guidelines

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: These final rules amend
Medicare regulations to clarify which
useful life guidelines may be used by
providers of health care services to
determine the useful life of a
depreciable asset for Medicare
reimbursement purposes. Current
regulations state that providers must
utilize the Departmental useful life
guidelines or, if none have been
published by the Department, either the
American Hospital Association (AHA)
useful life guidelines of 1973 of IRS
guidelines,
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We are eliminating the reference to
IRS guidelines because these are now
outdated for Medicare purposes since
they have been rendered obsolete either
by the IRS or by statutory change. We
are also deleting the specific reference
to the 1973 AHA guidelines since these
guidelines are updated by the AHA
periodically. In addition, we are
clarifying that certain tax legislation on
accelerated depreciation, passed by
Congress, does not apply to the
Medicare program.

EFFECTIVE DATES: These regulations are
effective on September 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Bernard Patashnik, 301-597-1335.
SUPPLEMENTARY INFORMATION:

1. Background

Under the Medicare program (title
XVIII of the Social Security Act),
hospitals, skilled nursing facilities and
home health agencies furnish medically
necessary inpatient, outpatient or home
health services to eligible beneficiaries.
These institutions or organizations,
known as providers of health care
services, are reimbursed by Medicare
for the covered services they provide to
beneficiaries. In determining Medicare
reimbursement to providers, HCFA
takes into account only costs that are
necessary and proper expenses in

providing health care services.

Current Requirements

Current Medicare regulations (42 CFR
405.415{a)) provide that an appropriate
allowance for depreciation on buildings
and equipment used by providers in
furnishing patient care is an allowable
cost. The regulations further provide
that depreciation is determined by
prorating the costs of depreciable assets
over the estimated useful lives of the
assets, The useful life of an asset is
defined as the normal operating or
service life of the assel to the provider
(42 CFR 405.415(b)(7)). Thus, the useful
life of an asset is an estimate of how
long a provider can use the assel in the
production of health care services.
Generally, we require that assets be
depreciated lo salvage value. These
concepls are consistent with
contemporary accounting theory, which
defines depreciation as a systematic and
rational method of allocating costs to
periods is which benefits are received.

In projecting the useful life of an
assel, a provider may consider factors
such as normal wear and tear,
obsolescence due to normal economic
end technological changes, climatic and
other Jocal conditions, and the
provider's policies regarding repair and
replacement, Various guidelines are

available to aid the provider in
estimating useful lives. Some guidelines
provide an item-by-item breakdown of
useful lives, and others give
recommendations for classes of assets.

Current regulations (42 CFR
405.415(b)(7)(i)) require that providers
use guidelines established by the
Secretary. The regulations further state
tha, if there are no such guidelines,
either the guidelines published by the
American Hospital Association (AHA)
in its 1073 edition of "Chart of Accounts
for Hospitals" or the guidelines
published by the Internal Revenue
Service (IRS) must be used.
Alternatively, the regulations permit a
provider to select a useful life not
contained in the AHA or IRS guidelines
if it is based on the asset's operating or
service life to the provider. If a provider
opts for the latter alternative, the
provider must-furnish the Medicare
fiscal intermediary with convincing
reasons and supporting documentation
to justify its selection and obtain the
intermediary's approval.

AHA Guidelines

The AHA's "Chart of Accounts for
Hospitals" contains general accounting
data and information which may be
used by hospitals in establishing a
uniform system for classification of
accounts in the hospital field. The
document also contains guidelines for
estimating useful lives of depreciable
assets. Those guidelines are periodically
updated by the AHA and are currently
being revised for 1883,

As noted above, current regulations
state that providers may use the 1973
AHA useful life guidelines if the
Secretary has not published applicable
useful life guidelines. We are changing
this reference to state that for assets
acquired on or after January 1, 1881
providers may use the edition of AHA
guidelines as specified in HCFA
Medicare program manuals. A recent
revision to the Provider Reimbursement
Manual (PRM) permits the use of the
1978 AHA useful life guidelines for
assels acquired on or after January 1,
19882. For assets acquired before, 1882
providers may continue to use the
guidelines in the 1973 edition of AHA's
“Chart of Accounts for Hospitals."

Providers routinely receive manual
changes through their intermediaries
and, therefore, have been notified that
we have currently adopted the 1978
edition of the AHA useful life guidelines.

IRS Cuidelines

Use of IRS useful life guidelines by
providers is not widespread. We
estimate that fewer than ten percent of
all providers currently rely on them. We

have permitted providers to use IRS
guidelines because the IRS concept of an
asset’s useful life, for the most part, has
been consistent with that of the
Medicare program. However, IRS
guidelines have been changed over the
years and have included various options
that are inconsistent with Medicare
reimbursement principles. For example,
we specifically prohibit, in Medicare
program manuals but not in regulations.
the use of the IRS Asset Depreciation
Range System (ADRS). That system sets
forth class lives for broad classes of
assets and designates upper and lower
limits from which a life may be selected
for depreciation purposes. We
determined that ADRS was
unacceptable because the depreciation
period may be significantly shorter than
the actual useful life of the asset.
Moreover, the IRS guidelines that were
acceptable to HCFA in the past are now
outdated (for ingtance, Bulletin F.
Estimated Useful Lives and
Depreciation Rates and Revenue
Procedure 62-21 both of which provided
for depreciation of individual assets by
assigning useful lives based on the
utility of the asset to the taxpayer). For
these reasons, we are removing from the
regulations the option allowing
providers to select IRS useful life
guidelines for estimating the useful lives
of newly acquired assets. Providers that
are currently using IRS guidelines for
existing assets may continue to do so
because previously acceptable IRS
guidelines have been based on the
utility of an asset and because this rule
will permit the use of guidelines other
than AHA guidelines subject to the
approval of the intermediary.

Legislation

Section 201 of Pub, L. 87-34, the
Economic Recovery Tax Act of 1981,
established an accelerated cost recovery
system (ACRS) for writing off the costs
of assets for tax purposes. This
provision is designed to encourage
investments by business and industry in
new assets as 4 means of stimulating the
national economy. It requires all assets
roquired on or after January 1, 1981 to
be depreciated for tax purposes over
much shorter periods of time than may
be done under previously existing tax
laws. For example, ACRS permits real
property such as buildings to be
depreciated over 15 yeara. This policy
contrasts with existing depreciation
rules, approved for use in the Medicare
program, that prescribe useful lives of
buildings as 30, 40 or even 50 years.

Congress specifically provided in
section 203(e) of Pub. L. 97-34 that the
Secretary of HHS is not required to
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apply any provision of the Internal
Revenue Code of 1954, as amended, in
calculating depreciation for the purpose
of determining any cost under a program
administered by HHS, unless required
by law to do so. We are expressly
foreclosing the application of the new
tax legislation for Medicare
reimbursement purposes. We do not
believe that this change in the
regulations will result in any
disadvantage to providers because we
are not removing any options previously
available to them.

The recent tax reduction legislation
does not repeal or amend any provisions
of the Medicare statute or require any
changes to Medicare reimbursement
principles. We believe that the adoption
of the application of ACRS to the
Medicare program would have a severe
adverse impact on the program by
resulting in significantly accelerated
reimbursement having no reasonable
connection to the efficient delivery of
patient care. Consequently, we do not
think it is appropriate for the Medicare
program to use the ACRS for Medicare
reimbursement purposes.

1. Final Regulations

On September 30, 1982, we published
a proposed rule to clarify which useful
life guidelines providers of health care
services may use to determine the useful
life of a depreciated asset for Medicare
reimbursement purposes. The
amendments to the regulations are
basically the same as those stated in the
proposed rules.

Specific reference to the AHA 1973
“Chart of Accounts for Hospitals" and
the general reference to IRS guidelines
contained in 42 CFR 405.415(b){7)(i) are
being deleted. In place of the reference
to specific AHA guidelines, we are
requiring providers to use the edition of
AHA guidelines that is specified in
HCFA manuals as acceptable.
Consequently, providers are able to use
guidelines established by HCFA or in
their absence, approved AHA guidelines
or alternative guidelines approved by
their intermediary for determining useful
lives of assets,

This deletion eliminates the need to
update the reference in the regulations
to AHA guidelines. The change ensures
that any existing tax depreciation
methods (for example, ADRS or ACRS),
or any new methods developed in the
future, which do not provide for
depreciation based on the asset's useful
life are not used by providers for
Medicare reimbursement purposes. The
regulations become effective 30 days
after publication. To be consistent with
the effective date of the ACRS
provisions of Pub. L. 97-34, we are

applying this final rule beginning with
January 1, 1981. This final rule does not
change any options previously avsilable
to providers. Providers that are currently
using IRS guidelines for existing assets
may continue to do so because
previously acceptable IRS guidelines
have been based on the utility of an
asset and because this rule will permit
the use of guidelines other than AHA
guidelines subject to the approval of the
intermediary. Rather, we would be
prohibiting the use of new tax
legislation for Medicare reimbursement
purposes. Therefore, we do not believe
that this change in the regulations will
result in any disadvantage to providers.
As noted above, providers continue to
have the right to request approval from
their intermediaries to use a particular
sel of guidelines different from the
approved AHA guidelines, Any useful
life guideline proposed for use by a
provider must be based on the utility of
the asset to the provider, and the
provider must submit documentation to
the intermediary to justify the selection,

IIL. Public Comments

We received five comments on the
proposed rule. They included one from a
provider chain organization, one from a
State nursing home association, two
from national health care associations
and one from a national nursing home
association. The national nursing home
association agreed with our proposal. A
discussion of the remaining comments
and our responses are as follows:

Comment: One commenter suggested
that we change the proposed rule to
allow providers to use the “latest”
edition of the AHA useful life guidelines
rather than the edition specified in
Medicare program manuals. The
commenter felt that this would allow
providers to react more quickly to
changes in the AHA useful life
guidelines (rather than waiting for
HCFA review and approval) and that it
would save HCFA the cost of
periodically updating the program
manuals. Two other commenters agreed
that HCFA might not adopt new AHA
useful life guidelines in a timely manner.

Response: We do not believe it is in
the best interest of the Medicare
program to accept future editions of the
AHA guidelines without having an
opportunity to review their suitability
for program purposes. AHA updates its
useful life guidelines only about once
every five years. We believe that any
administrative cost savings associated
with not having to update the
appropriate section of the Provider
Reimbursement Manual every five years
could be far outweighed by adverse
provider reimbursement consequences

that could arise should AHA publish a
future edition of the useful life
guidelines that is unacceptable for
program purposes. We have adopted the
1978 edition of the AHA useful life
guidelines for assets acquired on or after
January 1, 1982. Providers will continue
to use the guidelines in the 1973 edition
for assets acquired before 1982,

We are in the process of reviewing the
proposed 1963 edition of the AHA's
"Chart of Accounts for Hospitals" so
that it can be adopled in a timely
manner.

Comment: One commenter objected to
our deletion of IRS guidelines as
acceptable useful life guidelines: The
commenter was concerned that the
deletion would require providers to keep
two sets of depreciation schedules.

Response: The use of IRS useful life
guidelines for Medicare purposes is not
widespread; only a small percentage of
all providers currently rely ori them. For
assels acquired prior to January 1, 1981
(the effective date of the ACRS),
providers that used previously approved
IRS guidelines may continue to do so
under the provisions of subsection
(b)(7)(1)(B) of this rule. It is only for
assels acquired on or after that date that
this rule specifically prohibits the use of
the ACRS for computing depreciation
under the Medicare program. Only a
minority of providers (those not exempt
from taxation under the Internal
Revenue Code) will have to keep two
sets of depreciation schedules for newly
acquired assets. However, we expect
that the impact of those providers'
administrative costs would be minimal
because depreciation schedules are
usually automated and remain fairly
static in the long run. The alternative, to
adopt the ACRS for Medicare
reimbursement purposes, is
unacceplable because ACRS is not an
estimation of an asset's useful life, and
adoption of the ACRS system would add
an average of over $250 million to
program costs annually over the nex!
five years without any corresponding
increase in services or quality of care.

IV. Impact Analyses
A, Executive Order 12291

The Secretary has determined that
this rule does not meet the criteria for a
“major rule," as defined by section 1(b)
of Executive Order 12291,

While the regulations implement a
change in Medicare policy regarding the
use of IRS guidelines in determining
useful lives of assets, the effect on
providers and intermediaries will be
minimal. Few providers currently use
the guidelines, Moreover, providers
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currently using previously acceptable
IRS guidelines for Medicare
depreciation purposes will be able to
continue for existing assets. In addition,
providers will retain the right, with
respect to newly acquired assets, to
seek approval of useful lives other than
those set out in approved AHA
guidelines. On the other hand, the
change in policy will help to avoid
possible increased costs to the Medicare
program because of inadvertent
application of IRS accelerated
depreciation methods or guidelines in
Medicare depreciation determinations.

B. Regulatory Flexibility Act

The Secretary certifies, under the
Regulatory Flexibility Act (5 U.S.C.
805(b)), that these regulations will not
have a significant economic impact on a
substantial number of small entities.

Many providers of health care
services qualify as small businesses.
However, the change in policy
concerning the IRS useful life guidelines
will not have a significant economic
effect because few providers currently
use those guidelines. Furthermore, for
newly acquired assets, providers can
seek the approval of their intermediaries
to use guidelines that are as
advantageous to the providers as the
previously acceptable IRS guidelines.

List of Subjects in 42 CFR Part 405

Administrative practice and
procedure, Certification of compliance,
Clinics, Contracts (Agreements), End-
Stage Renal Disease (ESRD), Health
care, Health facilitie’, Health

maintenance organizations (HMQ), .

Health professions, Health suppliers,
Home health agencies, Hospitals,
[npatients, Kidney diseases,
Laboratories, Medicare, Nursing homes,
Onsite surveys, Outpatient providers,
Reporting requirements, Rural areas, X-
rays.

42 CFR 405.415 is amended as set forth

below:

PART 405—FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

Subpart D—Principles of
Reimbursement for Providers,
Outpatient Dialysis and Services by
Hospital-Based Physicians

The authority citation for Subpart D
reads as follows:

Authority; Secs. 1102, 1814(b), 1815, 1833{a),
1861(v), 1871, 1881, 1886, and 1887 of the
Sf)(ial Security Act as amended (42 U.S.C.
1302, 1395f(b). 13958, 13951(a), 1395x(v),
1395hh, 1385rr, 1305ww, and 1385xx).

Section 405.415 is amended by
reprinting the introductory language in
paragraph (b)(7) unchanged, revising
paragraph (b}(7)(i), redesignating current
paragraph [b}{7)(ii) as paragraph
(b)(7)(iii) and adding a new paragraph
{b)(7)(ii) to read as follows:

§ 405.415 Depreciation: Allowance for
depreciation based on asset costs.

(b) Definitions.* * *

(7) Useful life. The estimated useful
life of a depreciable asset is its normal
aperating or service life to the provider.
Subject to the provisions in paragraph
(b}(7)(i) of this section. Factors to be
considered in determining useful life
include normal wear and tear;
obsolescence due to normal economic
and technological changes: climatic and

+ other local conditions: and the

provider's policy for repairs and
replacement.

(i) Initial selection of useful life. In
selecting a proper useful life for
computing depreciation under the
Medicare program, providers must use
the useful life guidelines published by
HCFA. If HCFA has not published
applicable useful life guidelines,
providers must use:

(A) The edition of the American
Hospital Association useful life
guidelines, as specified in HCFA
Medicare program manuals; or

(B) A different useful life specifically
requested by the provider and approved
by the intermediary. A different useful
life may be approved by the
intermediary if the provider's request is
properly supported by acceptable
factors that affect the determination of
useful life. However, such factors as an
expected early sale, retirement,
demolition or abandonment of an assel,
or termination of the provider from the
Medicare program may not be used.

(i) Application of guidelines. The
provisions concerning the selection of
useful life guidelines described in
paragraph (b){7)(i) of this section apply
to assets acquired on or after January 1,
1981. For assets acquired before January
1, 1981, providers must use the useful life
guidelines published by the American
Hospital Association in its 1973 edition
of Chart of Accounts for Hospitals, or
those published by the Internal Revenue
Service, or those approved for use by
intermediaries as provided in paragraph
(b){(7)(1)(B) of this section.

{Catalog of Federal Domestic Assistance
Programs No. 13.773, Medicare-Hospital
Insurance; No. 13.774, Medicare—
Supplementary Medical Insurance)

Dated: June 16, 1983,
Carolyne K. Davis,

Administrator, Health Care Financing
Administration.

Approved: July 27, 1883,
Margaret M. Heckler,
Secretary.

{FR Doc 23-22540 Piled 8-17-0%: 845 am]
BILLING CODE 4120-03-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary
43 CFR Part 2

Privacy Act; Records and Testimony

AGENCY: Department of the Interior.
ACTION: Final rule,

SUMMARY: Department of the Interior
regulations relating to certain
exemptions to provisions of the Privacy
Act of 1974 and Departmental
regulations relating thereto are being
revised by adding Privacy Act System of
Records entitled Investigative Records,
Interior/Office of Inspector General, I1G-
2, to those systems of records listed in
43 CFR 2.79(a).

EFFECTIVE DATE: September 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Danny P. Danigan, Assistant Inspector
General for Administration, at (202) 343~
8231, or Maurice O. Ellsworth, Associate
Solicitor, Audit and Investigation, at
{202) 343-8275. These are not toll free
numbers,

SUPPLEMENTARY INFORMATION: On
March 11, 1983, the Office of the
Secretary, Department of the Interior
published a Notice of Proposed
Rulemaking (48 FR 10382). Interested
persons were given a deadline of April
11, 1983, for submission of written
comments. Only one written comment
was received. The'individual made
several observations. First he gave his
opinion that the (j)(2) exemption is only
available if a system of records is
“"maintained by an agency or component
thereof which performs as its principal
function any activity pertaining to the
enforcement of criminal laws" and that
although an Office of Inspector General
may perform some aclivity pertaining to
the enforcement of criminal laws, that is
not the principal function of the office.
Second, he commented that for several
years this system has relied solely on a
(k)(2) exemption without reporting any
difficulties.

The (j)(2) exemption is being
requested only for one system in the
Office of Inspector General:
Investigative Records, O1G-2; not the
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entire Office of Inspector General file
system. The Office of Inspector General
was created under the Inspector General
Act of 1978 (Pub. L. 95-452) and the
investigators in that office have the duty
to prevent, detect, and investigate fraud
and abuse in matters under the
jurisdiction of the Secretary of the
Interior. One of the three components of
the Office of Inspectar Ceneral is the
investigations unit under the direction of
the Assistant Inspector General for
Investigations. The staff of the Assistant
Inspector General for Investigations has
as its principal function the enforcement
of criminal laws. Further, as defined in
28 CFR 20.3(c) a “Criminal justice
agency means * * * (2) a government
agency or any subunit thereof which
performs the administration of criminal
justice pursuant to a statute or executive
order and which allocates a substantial
part of its annual budget to the
administration of criminal justice.”
Federal Inspector General Offices are
specifically identified in 28 CFR 20.3(d)
as involved in the “administration of
criminal justice." Federal Inspector
General Offices are also specifically
included in 28 CFR 20.3(b) as collectors
of “criminal history record information.*

Accordingly, as the principal function
of investigations unit pertains to the
enforcement of criminal laws, the use of
the (j)(2) exemption is appropriate. With
respect to the comment that this system
has been operating with a (k){2)
exemption without reporting difficulties,
this exemption was requesled as early
as August 1981; the (k)(2) exemption
dates back to the predecessor office of
the Office of Inspector General which
was not recognized as a criminal justice
agency, and at least five other Federal
Office of Inspector General Offices have
found a need to request and obtain this
exemption.

Third, the commenter stated that the
notice for the system contains no
information regarding notification
procedures for those who might seek
access to the records in the system.
Further, he stated that most agencies
that maintain records under the (j)(2)
exemption entertain requests for access
notwithstanding the exemption and that
access is normally granted if disclosure
does not interfere with a significant
agency interest. The commenter stated
that the exemption from access under
(j)(2) is only available for information
compiled for the specific criminal law
enforcement purposes listed in the
exemption and that other information is
either not exempt at all or only subject
to exemption under (k)(2). We agree
with the comment that the exemptions

should be applied to those records in the
system to which they apply and affirm
that it is our policy to entertain requests
for access notwithstanding the
exemptions if such disclosures do not
interfere with significant agency
interests.

While the Privacy Act does not
require an administrative appeal on
denial of access to records or a denial of
information concerning whether a
system of records exempted under (j){2)
contains records on an individual, the
Office of Management and Budget
encouraged agencies to permit
individuals to request an administrative
review of initial denials of access to
avoid, where possible, the need for
judicial action (40 FR 56743, Thursday,
December 4, 1975). Department of the
Interior regulations set out at 43 CFR
2.60 et seq. are quite explicit in their
requirements of notification of existence
of records by the system manager and
concurrence by the bureau Privacy Act
Officer and/or the head of the office in
any denial of a request for notification.
Department regulations also provide an
appeal system outside the Office of
Inspector General on denial of
notification of whether a system of
records contains information concerning
an individual. Based on our policy and
Department appeal procedures as set
out in 43 CFR 2.60 et seq., we have
determined that no further information
regarding notification procedures is
needed.

Fourth, the commenter stated that “in
claiming the (j}{2) exemplion, the
Department has invoked an exemption
from every available requirement of the
Privacy Act. However, no section-by-
seclion justification has been provided.”
The Office of Management and Budget
in its publication on Wednesday, July 9,
1975, Federal Register, Volume 40,
Number 132, Part III, entitled "Privacy
Act Implementation Guidelines and
Responsibilities,” states in part on Page
28971 that “A separate reason need not
be stated for each provision from which
the system is being exempted, where a
single explanation will serve to explain
the entire exemption." Therefore, we
have determined not to provide a
section-by-section justification.

Fifth, the commenter expressed
concern at the total exemption from
subsection (g) which contains the civil
remedies for violations of the Privacy
Act and specifically recommended that
the exemption from subsection (g) be
revised so that remedies under (g)(1)(D)
remain available where the Department
remains subject to Privacy Act
requirements. Use of the exemption has

been judiciously and appropriately
applied and due process in both civil
enforcement actions and criminal
prosecutions will assure that individuals
have a reasonable opportunity to learn
of the existence of and to challenge
investigatory material which is to be
used against them in enforcement
proceedings. Further, such exemption is
also consistent with thal of similar
offices having (k)(2) or (j)(2) authorities.
In view of the above, and the fact that
the independent Department of the
Interior appeals system, and the
authority for in camera inspection by a
judge if judicial review is sought, serve
as added protection to individuals
covered in the system of records. we
have determined not to implement the
recommendation. A companion notice
describing this system of records is
published in the Notices Section of
today's Federal Register.

The Department of the Interior has
determined that this is not a major rule
under E.O. 12291 and certifies that it will
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.

The Department of the Interior has
determined that this rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment under the Nationa!
Environmental Policy Act of 1969.

List of Subjects in 43 CFR Part 2;

Administrative practice and
procedure, Classified information,
Freedom of information, Privacy.

Accordingly, under authority of 5
U.S.C. 301, 552a and 5 U.S.C. app.
Sections 9(a)(1)(D) and 9(b), 43 CFR
2.79(a) is amended by adding paragraph
(a)(4) as set forth below:

§2.79 Exemptions.
(a) Criminal Law enforcement records
exempt under 5 U.S.C. 552afj)(2). * * *
(4) Investigative Records, Interior/
Office of Inspector General—2.

Dated: June 24, 1983,
Richard R. Hite,
Deputy Assistant Secretary of the Interior.

[FR Doc. 83-22067 Filed 8-17-63: §:45 wmn)
BILLING CODE 4310-10-M




Federal Register / Vol. 48, No. 161 / Thursday, August 18, 1983 / Rules and Regulations

37413

FEDERAL COMMUNICATIONS
COMMISSION

[FCC 83-239] .
47 CFR Part 0

Reorganization of the Field Operations
Bureau

AGeNCY: Federal Communications
Commission.
AcTION: Final rule.

sUMMARY: This amendment changes the
Commission's Rules to incorporate the
reorganization of the Field Operations
Bureau. This reorganization was
necessary 1o improve management of
the Bureau and to better reflect current
Bureau programs and objectives.
EFFECTIVE DATE: August 10, 1983.

aooRess: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Jerry Cowden, Office of Managing
Director, {202) 632-7513,

List of Subjects in 47 CFR Part 0

Organization and functions
(government agencies),

Order

In the matter of amendment of Part 0 of the
Commission’s rules to reflect a reorganization
of the Field Operations Bureau.

Adopted: May 13, 1983,

Released: August 10, 1883,

By the Commission.

1. The Commission has before it for
consideration proposed changes in the
organization of the Field Operations
Bureau. Implementation of the proposed
changes would require amendments to
§§0.111, 0,112, 0.311, and 0.314, and
removal of §§ 0.113, 0.114, 0.115, 0.1186,
(;.1‘17. and 0.121 of the Commission's

ules,

2. To improve management of the
Field Operations Bureau and better
reflect current programs, the
Commission is hereby approving a
reorganization of the Field Operations
Bureau. The Violations Division will be
incorporated into the Enforcement
Division as a branch, The Investigation
Branch and the Inspection Branch in the
Enforcement Division will be combined
into one branch. The Bureau will create
& Support Staff in the Enforcement
Division and an Administrative
Accounting Staff in the Engineering
Division. Also, the names of certain
organizational units within the Bureau
will change. The list of Bureau functions
in Part 0 will be amended.

3. The Commission no longer lists the
functions of any office below the Bureau

level in Part 0 of the rules and
regulations. Accordingly, those sections
of Part 0 concerning the functions of
divisions in the Field Operations Bureau
will be removed. Also, § 0.121 currently
lists all FOB field installations and their
administrative areas. This information
quickly becomes obsolete because of
address or organizational changes. The
Bureau believes that the public would be
better served by a current FCC
telephone directory rather than the

§ 0121 list and is therefore removing

§ 0.121 from the Rules.

4. The Bureau will amend §§ 0.311 and
0.314 of the Rules to clarify or update
certain delegations of authority
conferred upon the Chief of the Field
Operations Bureau or his subordinates.

5. The amendments adopted herein
pertain to agency organization. The
prior notice procedure and effective date
provisions of Section 4 of the
Administrative Procedure Act are,
therefore, inapplicable. Authority for the
amendments adopted herein is
contained in Sections 4(i) and 5(b) of the
Communications Act of 1934, as
amended.

6. It is ordered, effective August 10,
1983, that Part 0 of the rules and
regulations is amended as set forth in
the Appendix hereto.

(Secs. 4, 303, 48 Stal., as amended, 1066, 1082;
47 US.C. 154, 303)

Federal Communications Commission.
William J, Tricarico,

Secretary.

Part 0 of Chapter 1 of Title 47 of the
Code of Federal Regulations is hereby
amended as indicated below.

§§0.113,0.114,0.115, 0.116, 0.117 and 0.121
[Removed)

1. Sections 0.113, 0.114, 0,115, 0.118,
0.117, and 0,121 are removed. .
2. Sections. 0.111,.0.112, 0.311(d) (1)

and (2), the introductory paragraph of
0.314, are revised, 0.314(g) is added, and
0.314 (s), (t). and (u) are removed and
reserved to read as follows:

Field Operations Bureau

§0.111 Functions of the Bureau.

Responsible for all Commission
engineering activities performed in the
field relating to radio stations and wire
facilities including enforcement
activities (inspection, investigation,
monitoring), radio operator examination
and licensing, interference suppression,
and communications user liaison.

{a) Enforce the Commission's rules
and regulations; monitor, inspect, and
investigate all non-government
communications matters.

{b) Advise the Commission and act in
matters pertaining to the enforcement of

the Commission’s rules and regulations,
licensing of commercial radio operators
(Part 13), marking and lighting of
antenna towers (Part 17), and field
liaison with the user public and local
and federal government agencies (Part
0).

(c) Participate in international
conferences dealing with monitoring and
measurements; serve as the point of
contact for the United States
government in matters of international
monitoring, fixed and mobile direction
finding, and interference elimination.

(d) Reduce or eliminate interference to
authorized communications.

(e) Develop and implement Bureau-
wide management programs; prepare
consolidated budget estimates and
justifications for the Bureau; develop
and control execution of operating
budgets and financial plans.

(f) Develop and implement Bureau
plans for personnel management and
organization planning; maintain
personnel records; coordinate external
management surveys, studies, and
audits of Bureau operations; conduct or
coordinate internal studies of systems
and procedures.

(g) Plan and coordinate requirements
for administrative support services such
as space and printing.

(h) Develop overall policies, programs,
objectives, and priorities (budget year
and beyond) for all programs and
activities; review program performance,
accomplishments, and effectiveness;
recommend changes in policies,
programs, objectives, and priorities.

(i) Analyze short and long-term
technical developments and the impact
of predicted growth of existing and new
telecommunications services on mission
and workload; recommend changes in
field enforcement and public service
techniques and organization to
maximize bureau mission
accomplishment; develop plans to
integrate new and revised requirements
for field enforcement and public service
activities into current and future
programs.

(j) Recommend legislation and rule
changes pertaining to the field
enforcement and public service
programs; review legislation and
rulemaking proposals initiated by other
offices with a potential impact on field
enforcement and public service
operations; determine impact in terms of
enforcement techniques and
organization, workload, and resource
requirements.

(k) Provide projections of future
requirements for technical equipment
and real property requirements to
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support field enforcement and public
service activities.

() Maintain liaison with other
agencies and communicalions users on
matlers concerning program
development and evaluation.

§0.112 Units of the Bureau.
The Field Operations Bureau is
comprised of the following units:
{a} Office of the Bureau Chief,
{b) Enforcement Division,
(c) Engineering Division,
(d) Public Service Division,
(&) Regional Offices.

§0.311 Authority delegated.

{d)(1) The Chief of the Field
Operations Bureau is authorized to issue
notices of apparent liability, final
forfeiture orders, and orders cancelling
or reducing forfeitures, pursuant to
§ 1.80 of this chapter, if the amount set
oul in the notice of apparent liability is
§2,000 or less. The scope of the Field
Operations Bureau's authority to take
such actions includes cases of violation
of Sections 301 or 318 of the
Communications Act, or Parts 13 or 17 of
this chapter, and any other rule parts or
sections specified in statements of
policy provided by the other bureaus
and offices available for inspection in
the Field Operations Bureau. The Chief
of the Field Operations Bureau is
authorized to further delegate this
authority to Engineers in Charge of field
installations.

(2) The Chief of the Field Operations
Bureau is authorized to issue citations
pursuant to § 1.80(d) of this chapter and
to further delegate this authority to
Engineers in Charge of field
installations.

§0.314 Additional authority delegated.

The Engineer in Charge at each
installation is delegated authority to act
upon applications, requests, or other
matters, which are not in hearing status,
and direct the following activities
necessary to conduct investigations or
inspections:

(g) To act on and make
determinations on behalf of the
Commission regarding requests for
reassignment of restoration priority
levels and assignment of new
restoration priorities concerning the
restoration in emergencies of common
carrier-provided intercity private line
service pursuant to Appendix A of Part
64 of the Commission's rules when, for
any reason, the Commission’s
Emergency Communications Division '
cannot be contacted.

(s) [Reserved]
(t) [Reserved)
(u) |[Reserved]

» - - - »
[FR Doc. 8322408 Filed 5-17-8% 845 am)
BILLING COOE 6712-01-M

47 CFR Part 73
[MM Docket No. 83-350; RM-4354)

FM Broadcast Stations in Port St. Joe,
Florida; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission.
ACTION: Final Rule.

SUMMARY: Action taken herein assigns
Channel 233 to Port St. Joe, Florida, and
modifies the license of FM Station WJST
to specify Channel 233 in lieu of
Channel 228A. The assignment is made
in response to a petition filed by Brown
Broadcasting of Florida, Inc., licensee of
Station W]ST.

EFFECTIVE DATE: October 11, 1883
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554
FOR FURTHER INFORMATION CONTACT:

D. David Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the mattor of amendment of § 73.202(b),
Tauble of Assignments, PM Broadcast
Stations. (Port St. Joe, Florida); MM Docket
No. 83-350 RM-4354. .

Adopted: July 28, 1883,

Released: August 9, 1983,

By the Chief, Policy and Rules Divislon:

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 48 Fed. Reg. 16090,
published April 14, 1983, proposing the
assignment of Channel 233 to Port St.
Joe, Florida, and the substitution of
Channel 233 for Channel 228A in the
same community. Supporting comments
were filed by Brown Broadcasting of
Florida, Inc. (“petitioner”), licensee of
FM Station WJST (formerly WGCV
(FM)), which currently operates on
Channel 228A and seeks modifications
of its license to operate on the new
Class C channel, Comments were
previously filed by William C.
Blackmore (“Blackmore™) expressing his
interest in Channel 233 at Port St. Joe
and opposing modification of Station
WI]ST's license, These comments have
been withdrawn.

2. In view of the expression of interest

and the provision of a wider coverage
arca station for Port St. Joe, we will
make the requested assignment. With
regard to petitioner's request for
modification of license, it is our policy
(see Notice, paragraph 3), as expressed
in Cheyenne, Wyoming, 62 F.C.C. 2d 63
(1978), to grant a proposed modification
from a Class A to a Class C (or Class B)
channel where no other person in its
comments asserts Ashbacker rights by
expressing an interest in applying for
the newly assigned Class C channel. In
view of the pleading filed by Blackmore
withdrawing his comments expressing
an interest in the new Class C
assignment, and there being no other
expressions of interest, we shall grant
the requested modification of Station
W]ST's license to specify Channel 233 in
lieu of Channel 228A.

3. Accordingly, pursuant to the
authority contained in §§ 4(i), 5{d)(1),
803(g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.263
of the Commission's Rules, IT IS
ORDERED, That effective October 11,
1983, the FM Teable of Assignments,

§ 73.202(b) of the Rules, is amended with
regard to the following community:

Cay

Port St Joe, Florida

4. 1t is further ordered, That pursuant
to § 316(a) of the Communications Act
of 1934, as amended, the license of
Brown Broadcasting of Florida, Inc. for
Station W]ST (formerly WGCV(FM)),
Port St. Joe, Florida, IS MODIFIED
effective October 11, 1983, to specify
operation on Channel 233 in lieu of
Channel 228A. The license modification
for Station W]ST is subject o the
following:

(a) At least 30 days before operating
on Channel 233, the licensee shall
submit to the Commission a minor
change application for a construction
permit (Form 301);

(b) Upon grant of the construction
permit, program tests may be conducted
in accordance with § 73.1620.

(c) Nothing contained herein shall be
construed to authorize a major change in
transmitter location or to avoid the
necessity of filing an environmental
impact statement pursuant to § 1.301 of
the Commission's Rules.

5. It is further ordered, That the
Secretary shall send a copy of this
Order by Certified Mail, Return Receip!
Requested, to: Brown Broadcasting of
Florida, Inc., Radio Station WJST, P.O.
Box 310, Port St. Joe, Florida 32456.
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6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
the above, contact D. David Weston,
Mass Media Bureau, (202) 634-6530.
Federal Communications Commission.

(Secs. 4, 303, 48 Stal., as amended, 1066, 1082
47 US.C. 154, 303)

Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureaw.

[FR Doc. 83-22507 Filed 8-17-63; £:45 am)

BILLING CODE §712-01-M

47 CFR Part 73
[MM Docket No. 83-124; RM-4218])
FM Broadcast Stations in New Carlisle,

Indiana; Changes Made in Table of
Assignments

AcGeNCY: Federal Communications
Commission.

AcTioN: Final rule.

suMMARY: This action assigns Channel
272A to New Carlisle, Indiana, as that
community's first FM assignment, in
response to a petition filed by Miramar
Broadcasting, Inc.

EFFECTIVE DATE: October 11, 1983,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau (202)
634-6530

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order Providing Terminated

In the matter of smendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (New Carlisle. Indiana); MM Docket
No. 83-124, RM-4218.

Adopted: August 3, 1983,

Released: August 10, 1983,

By the Chief, Policy and Rules Division:

1. The Commission has under
consideration the Notice of Proposed
Rule Making, 48 FR 10894, published
March 15, 1983, proposing the
assignmenl! of Channel 272A to New
Carlisle, Indiana, as that community’s
first FM assignment in response to a
petition filed by Miramar Broadcasting,
Inc. (“petitioner”). Petitioner filed
comments in support of the Notice and
reaffirmed its interest in applying for the
channel, if assigned. A site restriction of
1.2 miles northeast of the city is required
'0 avoid a short spacing to Station
WTAS, Crete, lllinois, on Channel 272A.

2. Canadian concurrence has been
obtained,

3. The Commission has determined
that the public interest would be served

by assigning Channel 272A to New
Carlisle, Indiana, since it could provide
a first local FM broadcast service to that
community.

4. Accordingly, pursuant to the
authority contained in §§ 4(i), 5(d)(1),
303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is Ordered,
That effective October 11, 1983, the FM
Table of Assignments, § 73.202(b) of the
Rules, IS AMENDED, with respect to the
following community:

City

5. It is further ordered, That this
proceeding is terminated.

6. For further information concerning
this proceeding, contact Mark N. Lipp,
Mass Media Bureau, (202) 634-6530.
(Secs. 4, 303, 48 Stat, as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 53-22564 Filed 8-17-&3 545 am)

SILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 83-120; RM-4346]

FM Broadcast Station in Bear Lake,
Michigan; Changes Made in Table of

Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns Channel
261A to Bear Lake, Michigan, in
response to a petition filed by North
Michigan Associates, Inc. The
assignment could provide for a first FM
service to Bear Lake.

EFFECTIVE DATE: October 11, 1983,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
(202) 834-6530.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding

Terminated)

In the matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast Stations
(Bear Lake, Michigan), MM Docket No. 83~
120 RM-4346.

Adopted: July 21, 1983,
Released: August 9, 1963,

By the Chief, Policy and Rules Division:

1. In response to a petition filed by
North Michigan Associates
(“petitioner”), the Commission adopted
a Notice of Proposed Rule Making, 48 FR
10890, published March 15, 1983,
proposing the assignment of Channel
261A to Bear Lake, Michigan, as its first
FM assignment. Petitioner filed
comments indicating that it would file
an application to construct and operate
on Channel 261A, if assigned.

2. Canadian concurrence in the
assignment of Channel 261A to Bear
Lake, Michigan, has been obtained.

3. The Commission has determined
that Bear Lake could benefit from the
requested assignment, since it could
provide that community with its first FM
station. The channel can be assigned in
compliance with the minimum distance
separation requirements,

4. Accordingly, pursuant to the
authority contained in §§ 4(i), 5(d){1),
303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered,
That effective October 11, 1983, the FM
Table of Assignments, § 73.202(b) of the
Rules, is amended, with respect to the
community listed below:

5. It is further ordered, That this
proceeding is terminated.

6. For further information concerning
this proceeding, contact Montrose H.
Tyree, Mass Media Bureau, (202) 634-
6530,

(Secs. 4, 303, 48 Stal., as amended, 1066, 1062
(47 U.S.C. 154, 303))

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureau,

[FR Doc. 83-22585 Plled 5-17-83; 245 am)

BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 83-126; RM-4275])

FM Broadcast Stations in Mandan,
North Dakota; Changes Made In Table
of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final Rule.
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SUMMARY: This action substitutes Class
C Channel 284 for Channel 285A in
Mandan, North Dakota, and modifies
the license for Station KNDR(FM) to
specify operation on Class C Channel
284, in response to a petition filed by
Central Dakota Enterprises, Inc.

EFFECTIVE DATE: October 11, 1983,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Mass Media Bureau (202)
634-6530,

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the matter of amendment of § 73.202{b),
Table of Assignments, FM Broadcast Stations
(Mandan, North Dakota): MM Docket No. 83~
128, RM-4275.

Adopted: August 3, 1983,

Released: August 10, 1983,

By the Chief, Policy and Rules Division.

1. The Commission has under
consideration the Notice of Proposed
Rule Making, 48 FR 10895, published
March 15, 1983, proposing the
substitution of Class C Channel 284 for
Channel 285A at Mandan, North Dakota,
in response to a petition filed by Central
Dakota Enterprises, Inc. (“petitioner™)
licensee of Station KNDR{FM). The
Notice also proposed modification of the
license for Channel 285A to specify
operation on Class C Channel 284.
Petitioner submitted comments in
support of the Notice and reaffirmed its
interest in the Class C channel. No
oppositions to the proposal were
received.

2. After careful consideration of the
proposal, we believe that the public
interest would be served by the
substitution of the Class C for the Class
A channel inasmuch as it would provide
service to a larger area. We have
authorized in paragraph 5, herein, a
modification of the petitioner’s license
for Station KNDR(FM) to specify
operation on Channel 284 since there
were no other expressions of interest in
the Class C channel. See, Cheyenne,
Wyoming, 62 F.C.C. 2d 63 (19786).

3. Canadian concurrence has been
received.

4. In view of the foregoing and
pursuant to the authority contained in
§§ 4(i). 5(d)(1). 303 (g) and (r). and 307(b)
of the Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b), and 0.283
of the Commission's Rules, it is ordered,
That effective October 11, 1983, the FM
Table of Assignments, § 73.202(b) of the

Rules is amended, with respect to the
following community:

Gy No.

284

North Dekola

5. It is further ordered, That pursuant
to § 316{a) of the Communications Act
of 1934, as amended, the outstanding
license held by Central Dakota
Enterprises, Inc. for Station KNDR(FM],
Mandan, North Dakota, is modified,
effective October 11, 1983, to specify
operation on Channel 284 instead of
Channel 285A. Station KNDR-FM may
continue to operate on Channel 285A for
one year from the effective date of this
action or until it is ready to operate on
Channel 284, whichever is earlier, unless
the Commission sooner directs, subject
to the following:

(&) The licensee shall file with the
Commission & minor change application
for a construction permit (Form 301)
specifying the new facilities,

(b) Upon grant of the construction
permit, program tests may be conducted
in accordance with § 73.1620,

{c) Nothing contained herein shall be
construed to authorize a major change in
transmitter location or lo avoid the
necessity of filing an environmental
impact statement pursuant to § 1.1301 of
the Commission’s Rules.

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding. contact Mark N. Lipp,
Mass Media Bureau, (202) 634-6530.
(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Mass Media
Bureau,

{FR Doc. £3-22503 Filod 8-17-63 R4S 4m)

BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 83-99; RM-4242)

FM Broadcast Stations in Amarillo,
Texas, Changes Made in Table
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns a seventh
FM channel to Amarillo, Texas, in
response to a petition filed by Wendell
C. Alexander. &

DATE: Effective: October 11, 1983,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Mass Media Bureau,
{202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and order (Proceeding

Terminated)

In the matter of Amendment of § 73.202(b),
Table of Assignments, FM Broadcast Stations
{Amurilio, Texas); MM Docket No, 83-99;
RM-4242.

Adopted: July 21, 1883.
Released: August 9, 1983,

By the Chief, Policy and Rules Division:

1. In response to a petition filed by
Wendell C. Alexander (“petitioner”), the
Commission adopted a Notice of
Proposed Rule Making, 48 FR 8510,
published March 1, 1983, proposing the
assignment of Channel 276A to
Amarillo, Texas. Supporting comments
were filed by the petitioner reaffirming
that he will apply for the channel, if
assigned.

2, The Commission is satisfied that
the public interest would be served by
the proposed assignment which could
provide Amarillo with its seventh FM
station. The channel can be assigned in
compliance with the minimum distance
separation requirements.

3. In view of the above and pursuant
to the authority contained in §§ 4(i).
5(d)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204{b) and 0.283
of the Commission’s Rules, It is ordered,
That effective October 11, 1983, the FM
Table of Assignments, § 73.202(b) of the
Rules, is amended, with respect to the
following community:

Cay

4. It is further ordered, That this
proceeding IS TERMINATED,

5. For further information concerning
this proceeding, contact Montrose H.
Tyree, Mass Media Bureau, (202) 634-
6530.

{Secs. 4, 303, 48 Stat., as amended. 1088, 1082
47 U.S.C. 154, 303)

Federal Communications Commission.
Roderick K. Porter,

Chief, Policy and Rules Division, Mass Medic
Bureau.

(FR Doc. 50-22500 Filed 5-17-83: 048 am)

BILLING CODE §712-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
s 1o give interested persons an
opportunity 1o participate in the rule
making prior 10 the adoption of the

rules.

final

DEPARTMENT OF AGRICULTURE
Agriculturai Marketing Service
7 CFR Part 101

Federally Licensed Cotton
Warehouses; Fees for Services:
Proposed Rulemaking

AGENCY: Agricultural Marketing Service,
USDA. 3
ACTION: Proposed Rulemaking.

sUMMARY: This action proposed for
comment fees and charges to be paid by
cotton warehouses licensed under
provisions of the United States
Warehouse Act, as amended (7 U.S.C.
241, et seq.). A new fee is proposed to
be assessed which would cover, as
nearly as practicable, the costs of
annual colton warehouse licenses
issued to warehousemen. Further, a fee
increase is proposed for the existing fee
charged for licensing persons to classify,
inspect, grade, sample, or weigh cotton.
An increase in fees for original
inspection and/or reinspection of a
cotton warehouse when made upon
application of a warehousemen is
proposed also. All of these fees are to
cover, as nearly as practicable, the costs
of providing such services or licenses,
including administrative and
supervisory costs.
DATE: Comments to be postmarked by
September 19, 1983.
ADDRESS: Send or deliver written
comments ot Dr. Orval Kerchner, Chief,
Varehouse Development Branch, Room
2720~South, Warehouse Division,
Agricultural Marketing Service,
Department of Agrieulture, Washington,
DC 20250,
FOR FURTHER INFORMATION CONTACT:
Dr. Orval Kerchner, 202-447-36186.
SUPPLEMENTARY INFORMATION: This
proposal has been reviewed under the
USDA procedure established in
accordance with Executive Order 12291
and Secretary’s Memorandum 1512-1
and has been classified “non-major"
because the proposal does not meet the

criteria contained therein for major
regulatory actions.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities because (i) the amount of the
new fees are the minimal amount
necessary, and as nearly as practicable
cover costs; and the amount of the fee
increase is too small to have a
significant economic impact; {ii) further,
if there is any impact, the Secretary has
to recover the costs of the services from
the users of the services; and (iii) the use
of the services is voluntary.

In compliance with Office of
Management and Budget (OMB)
regulations, 5 CFR Part 1320 Controlling
Paperwork Burdens on the Public, which
implements the Paperwork Reduction
Act of 1980, Pub. L. 96-511, the
informaticn collection requirements
resulting from this proposed revision—
specifically the reporting requirements—
have been submitted to OMB for review
as prescribed in §1320,13, (48 FR 13666)
Clearance of Collection of Information
requirements. in proposed rules under
section 3504(h) of the Paperwork
Reduction Act. Comments concerning
the information collection requirements
contained in this proposed rule may be
addressed to the Office of Information
and Regulatory Affairs of OMB,
Attention: Desk Officer, AMS/USDA,
Washington, D.C. 20503, Telephone (202)
395-7340.

A thirty day comment period is
deemed adequate in view of the need to
promulgate new and increased fees at
the beginning of the new fiscal year.

The Omnibus Budget Reconciliation
Act of 1981 ("Act,” Pub. L. 87-35),
amended Section 10 (7 U.S.C. 251], of the
U.S. Warehouse Act to provide that
“The Secretary of Agriculture, or the
Secretary’s designated repesentative,
shall charge, assess, and cause to be
collected a reasonable fee for (1) each
examination or inspection of a
warehouse (including the physical
facilities and records thereof and the
agricultural products therein) under this
Act; (2) each license issued to any
person to classify, inspect, grade,
sample, or weigh agricultural products
stored orto be stored under provisions
of this Act; (3) each annual warehouse
license issued to a warehouseman to
conduct a warehouse under this Act;

and (4) each warehouse license
amended, modified, extended, or
reinstated under this Act. Such fees
shall cover, as nearly as practicable, the
costs of providing such services and
licenses, including administrative and
supervisory costs.”

In addition, Section 156(d) of the Act
(95 Stat. 374), stated that
“Notwithstanting any other provision of
law, the Secretary shall take such action
as may be necessary to insure that the
* * *licensing and inspection
procedures for cotton warehouses are
preserved * * *."

Pursuant to the Act, AMS proposed in
46 FR 44680, September 4, 1981, a
schedule of new fees for cotton and all
other commodities for which there were
regulations in effect to cover, as nearly
as practicable, the costs of examination
or inspection of warehouses and annual
warehouse licenses issued, and
requested comments on these proposals.
AMS received seven comments, all of
which were negative. concerning the
proposed schedule of fees for cotton
warehouses. In addition to opposing the
imposition of the fees, these comments
generally requested AMS to posipone
implementation of these fees to allow
continued appraisal of the situation
while the industry and the Department
worked out an agreeable solution to the
problem which would not weaken
licensing and inspection procedures.
After considering these comments, the
Secretary determined, pursuant to
Section 156(d) of the Act, that these fees
and charges to cotton warehouses
should be waived for fiscal year 1982 to
insure that the licensing andy inspection
procedures for cotten warehouses were
preserved. A notice of this waiver was
published in 46 FR 63188, December 30,
1981. This waiver was made dependent
upon receiving from Congress the funds
necessary to pay for the services.
Congress did appropriate the funds, thus
obviating the need for such fees in fiscal
year 1982. However, fees for licensing
persons to classify, inspect, grade,
sample, or weigh cotton, fees for an
original, amended and/or reinstated
warehouseman's license, and fees for
original inspection and/or reinspection
of a cotton warehouse when requested
remained in effect.

Later, Congress appropriated the
necessary funds for fiscal year 1983, and
so by a notice published in 48 FR 9894,
March 9, 1983, the Secretary waived




37418

Federal Register / Vol. 48, No. 161 / Thursday, August 18, 1983 / Proposed Rules

applicable fees for that fiscal year. To
date, Congress has not appropriated any
funds to pay for these services in fiscal
year 1984, For this reason the Secretary
is required by statute to impose
reasonable fees and charges that will
cover, as nearly as practicable, the costs
of providing these services. If Congress
does subsequently appropriate funds to
pay for these services, the proposed fee
schedule will be reviewed and
appropriately modified.

After having taken into account all
information available, including the
prior comments received on the 1981
proposal, subsequent discussions with
the cotton trade, and the fiscal situation
expected to exist in fiscal year 1984, it
has been determined that the imposition
of reasonable fees and charges will not
endanger the preservation of the
licensing and inspection procedures for
cotton warehouses. On the contrary, it
has been determined that if Congress
does not appropriate the funds to pay
for these services, it will be necessary to
impose reasonable fees and charges to
insure that services will be provided in
fiscal year 1984.

License Fees

The Warehouse Act provides that the
Secretary may charge, assess, and cause
to be collected a reasonable fee for each
license issued to @ warehouseman or to
any person to classify, inspect, grade,
sample, and/or weigh agricultural
products stored or to be stored under
provisions of the Warehouse Act.
Accordingly, fees were assessed
pursuant to regulation (7 CFR 101.50) for
each original warehouseman's license
Issued, for each amended or reinstated
warehouseman’s license issued and for
each license issued to classify, inspect,
grade, sample, and/or weigh cotton.

The present fee for issuance of an
original warehouseman'’s license is a
modest one-time charge, and was
intended to cover only the costs of
issuance. The license is continued each
year without a new license being issued
but may be terminated any year should
the warehouseman fail to furnish
annually on or before the anniversary
date such bond for the ensuing year as
is required by the Act and regulations.
The present fee has been in effect since
1852 and has not been increased since
that time. Based upon present and
projected costs, an increase from $20 to
$50 is proposed for each original
warehouseman's license, an increase
from $10 to $50 for each amended or
reinstated license and an increase fron
$6 to $20 for each license, or
amendment, issued to a sampler,
classifier, and/or weigher. The proposed
changes reflect increases in several cost

factors, including salaries, rent, and
miscellaneous overhead, and includes
applicable administrative and
supervisory costs. Such proposed fees
will increase the charges to the level of
the same fees charged for other
agricultural commodities stated under
the Warehouse Act.

Inspection of @ Warehouse

The Warehouse Act provides that the
Secretary may charge, assess, and cause
to be collected a reasonable fee for
every examination or inspection of a
warehouse when such examination or
inspection is made upon application of a
warehouseman.

Accordingly, fees were assessed and
collected pursuant to regulation (7 CFR
101.51) for each original inspection and/
or reinspection when such inspection
was made upon application of a
warehouseman. This is a voluntary
service in which the present fee for each
original inspection or reinspection of a
warehouse is based upon a flat $20, per
1,000 bales of cotton storage capacity of
the warehouse with a $40 minimum and
$500 maximum fee range. The present
fee has been in effect since 1969 and has
not been increased since that time,
Based upon present and projected costs,
the fee is proposed to be increased to
$50 per 1,000 bales of cotton storage
capacity with a $100 minimum to $1,000
maximum range. This proposed increase
reflects increases in several cost factors,
including salaries, rent, miscellaneous
overhead, and includes applicable
administrative and supervisory costs.

Annual Warehouse License

No fees were authorized, specified,
assessed, or collected under the
Warehouse Act for examinations,
reexaminations or inspections of cotton
warehouses made by the Secretary
prusuant to authority contained in
Sections 24 and 27 of the Act until the
amendments to the Act pursuant to the
Omnibus Budget Reconciliation Act of
1981. The amendment to the Act and the
proposed regulations provide for fees for
examinations conducted pursuant to
sections 24 and 27 as part of an “annual
warehouse license” charge.

Unannounced, unrequested
examinations are the focal point of
administering the warehouse program
and consequently account for the major
costs of the p . It is proposed that
an annual warehouse license fee should
recover the reasonable costs of
examinations made pursuant to Sections
24 and 27 of the Warehouse Act
including applicable administrative and
supervisory costs related to maintaining
an effective program.

The integrity of warehouse receipts
issued for stored cotton is based on
effective examinations or inspections.
The Department has studied what
constitutes an effective examination or
inspection, including the question of
how frequently examinations or
inspections must be made to be
effective. The examination or inspection
includes review of records and
inventory as well as the warehousing
operation as a whole. As such,
depositors, sellers, and the
warehouseman as well as other
interested parties, benefit from this
service which is provided as part of the
overall warehouse program.

By a final rule dated December 30,
1981 (46 FR 63198) fees for the
inspection, reexamination or
reinspection of grain, tobacco, wool, dry
bean, nut, sirup and cottonseed
warehouses were increased. For each of
these commodities, the fees for
inspection, reexamination or
reinspection are based upon a flat rate
per volume of storage capacity with a
minimum and maximum fee range. The
new fees promulgated by that final rule
for annual licensing of a warehouse are
based also upon a flat rate per volume
of storage capacity with a minimum and
maximum fee range.

When fees were originally proposed
in 46 FR 44680 September 4, 1981, for all
eligible commodities including cotton,
the annual warehouse license fee for
cotton warehouses was proposed to be
at the rate of 1.5 cents for each bale of
licensed capacity plus 4.5 cents for each
receipted bale handled by the
warehouse during the preceding cotton
season. Discussions with the cotton
trade at that time indicated that returns
to the warehouseman were not equated
to capacity or bales handled per se.

Further, cotton is a commodity which
is unique from other stored commodities
in that each bale is identily preserved.
Other commodities such as grain are
generally considered fungible and
therefore commingled. Based upon

‘comments received in 1881 on the fees

for cotton warehouses and subsequent
discussions with the industry, a
somewhat different method of assessing
the cotton warehouse annual license
fees is now proposed.

The charges for the annual warehouse
license fee take into account: (1)
Licensed capacity; (2) volume handled
based on bale storage month; (3) number
of bales handled or warehouse receipts
issued; (4) hourly rate costs; (5) flat
charge fees or (6) a combination thereof.

A combination of these factors has
been developed for the proposed fee.
Any one factor alone would not
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necessarily reflect the unique identity

preserved nature of cotton.

The three-part annual warehouse
license proposed in 101.51b(1) was
considered with the criteria that:

—Fees should relate to amount of bale
activity in the warehouse,

—~Assessment methods should be simple
and straightforward,

—Assessment system should be
performed at 8 minimum cost of
collection and monitoring while
assuring security from fraud and,

—Assessment system should afford
collection of fees in advance of
service to avoid interest and late
charges payments and to simplify
administration and recordkeeping.
Part one is a flat or base fee to cover

the fixed costs of an examination. Each

licensed warehouse would pay the same
amount. A charge of $200 per licensed
warehouse is proposed. This fee is
based upon a minimum cost necessary
to maintain the warehouse license
irrespective of activity at the
warehouse.

Part two is a handling assessment
based on the number of bales handled
by the warehouse during the 12 months
of the year preceding the assessment of
the fee. This figure is the number of
bales handled and relates directly to the
amount of work involved in auditing
receipts. A charge of 3 cents a bale for
each bale handled is proposed.

Part three is a storage assessment
based on the number of bales stored and
the length of time each is stored. The
concept of bale storage months best
explains the basis for this charge. The
amount of time required to perform a tag
check on cotton in storage directly
correlates with the number of bales in
the warehouse when an examination is
made. Thus, the concept of bale storage
months represents a fair way to assess
this part of the fee. It also takes into
account any cotton bales which are
stored for long periods of time and
subject to tag check more than once. The
charge for this will be less than 1 cent
per bale per month. The exact amount
will be determined after information on
the numbers of bales currently in
slorage is obtained, and the exact
amoun! will be determined before
collection of the fee begins.

The proposed fee reflects several cost
factors, including salaries, rents,
miscellaneous overhead, and includes
applicable administrative and
supervisory costs.

To implement the three-part fee
schedule data from each warehouseman
will be requested. Presently, pursuant to
§ 101.34 of the regulations, each licensed
warehouseman is required to make

reports as requested by the
Administrator. Pursuant to that section,
each warehouseman will be asked to
provide annually the number of bales
handled during the year and the number
of bales stored each month during the
preceding year. This data will serve as
the bases for setting the charge for parts
two and three of the fee schedule.
Accordingly, while warehousemen will
be affected by the proposed changes in
terms of recordkeeping, no change is
necessary to § 101.34.

The Commodity Credit Corporation
(CCC) owns or has an interest in
considerable quantities of cotton stored
in federally licensed warehouses. The
Agricultural Marketing Service presently
makes and is paid for examinations for
CCC at nonlicensed cotton warehouses,
and at other types of commodity
warehouses. The examination of such
warehouses performed by examiners
employed by AMS protects the interest
of CCC and makes CCC & prime
beneficiary of the program. For this
reason it is proposed, as is done
presently with other agricultural
commodities, that if CCC shares in the
costs of the examination program at a
warehouse, the applicable fees charged
will be reduced to that warehouseman
by the amount CCC pays. As a result the
industry share is estimated at
approximately $300,000 annually.

Conforming changes are proposed to
§ 101.52 to reflect advance deposit
requirements for the new fees and also a
change is proposed as to whom payment
is to be made. The change is from the
Treasurer of the United States to
Agricultural Marketing Service, USDA
to reflect the changes made by the
Omnibus Budget Reconciliation Act of
1961,

Implementation of Fees

Fees for the original, amended and/or
reinstated licenses, for inspection and/
or reinspection examinations, for
licenses to classify sample, and/or
weigh shall be assessed and collected as
the service covered is performed. The
annual warehouse license fee shall be
assessed and collected for service
through the following September 30
effective with the date of issuance of the
original license and each October 1
thereafter, as long as the license shall
continue. Failure of a warehouseman to
pay such fee at that time shall be
grounds for suspension of license.

List of Subjects in 7 CFR Part 101

Administrative practice and
procedure, Cotton, Reporting and
recordkeeping requirements, Surety
bonds, Warehouses.

Therefore, the fees and charges
specified below as revisions to
§§ 101.50, 101.51 and 101.52 are
proposed to be implemented
commencing October 1, 1983,

PART 101—COTTON WAREHOUSES
1. Section 101.50 is revised as follows:
Fees

§ 101.50 License Fees.

There shall be charged and collected a
fee of $50 for each original
warehouseman's license, and a fee of
850 for each amended, modified,
extended, reinstated or duplicate
warehouseman's license applied for by a
warehouseman, and a fee of $20 for each
license or amendment thereto issued to
any person to classify, sample, or weigh
agricultural products stored or to be
stored under provisions of this act.

2. Section 101,51 is revised as follows:

§ 101.51 Wareshouse inspection fees,

There shall be charged and
collected—

(a) For each original examination or
inspection, or reexamination or
reinspection of a warehouse under the
Act a fee at the rate of $50 for each 1.000
bales of storage capacity, or fraction
thereof, determined in accordance with
§ 101.5, but in no case less than $100 nor
more than $1,000; and

(b} For each annual warehouse license
issued or continued, an annual fee equal
to the total of: (1) A fat charge of $200,
(2) a handling assessment charge of 3
cents a bale for each bale handled for
which warehouse receipts have been
issued or are subject to issue at the
warehouse during the 12 months of the
year preceding assessment of the fee
and (3) a storage assessment charge not
to exceed 1 cent a bale a month for each
bale in storage in the warehouse at the
end of each month during the 12 months
of the year preceding assessment of the
fee. The annual warehouse license fee
shall be assessed and payable for
service through the following September
30 effective with the date of issuance of
the original license and each October 1
thereafter, as long as the license shall
continue. Failure of a warehouseman to
pay such fee at that time shall be
grounds for suspension of license.

If Commodity Credit Corporation has
a depository interest in any warehouse
covered by this section and shares in
the cost of the examination program at
that warehouse, the fees stipulated in
this section shall be reduced to that
warehouseman by the amount
Commodity Credit Corporation pays.

3. Section 101.52 is revised as follows:
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§ 101.52 Advance deposit.

Before any license is granted, or an
original examination or inspection is
made, or reexamination or reinspection
for modification of an existing license is
made, or when the annual fee for the
licensed warehouse is assessed,
pursuant to the regulation in this part,
the applicant or licensee shall deposit
with the Service the amount of the fee
prescribed. Such deposit shall be made
in the form of a check, certified if
required by the Service, draft, or post
office or express money order, payable
to the order of “Agricultural Marketing
Service, USDA."

(Section 28, 39 Stat. 490; 7 U.S.C. 268)

Dated: August 11, 1983,

Vem F. lw-

Administrator. Agricultural Macketing
Service,

[FR Doc, £3-22007 Filed 8-17-83; 845 am)

BILLING CODE 3410-01-M

Federal Crop insurance Corporation
7 CFR Part 416
[Amendment No. 2]

Pea Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation {FCIC) proposes to amend
the Pea Crop Insurance Regulations {7
CFR Part 416), effective for the 1984 and
succeeding crop years, by (1) changing
the policy to make it easier to read, (2)
eliminating the substitute crop
provision, (3) eliminating the reduction
in production guarantee for unharvested
acreage and related provisions, (4)
providing that peas are insurable
following sunflowers, potatoes, dry
beans, soybeans, rape, or mustard if the
proper rotation practices are carried out,
as designated by the actuarial table, (5)
adding a provision permitting the
determination of indemnities based on
the acreage report rather than at loss
adjustment time, (6) adding a provision
to provide a coverage level if the insured
does not select one, (7) providing that
the 15-day notice of loss applies to both
dry and green peas, (8} adding a 60-day
claim for indemnity provision, (9) adding
a section regarding appraisals following
the end of the insurance period for
unharvested acreage, (10) adding a hail/
fire provision for appraisals of :
uninsured causes, (11) changing the
cancellation/termination dates to
conform with farming practices, (12)
providing that any change in the policy
will be available in the service office by

a certain date, (13) adding a definition of
“service office,” (14) providing for unit
determination when the acreage report
is filed, and (15) adding a section

con “descriptive headings.”

In addition, FCIC proposes to issue a
new subsection in the pea crop
insurance regulations to contain the
control numbers assigned by the Office
of Management and Budget (OMB) to
information collection requirements of
these regulations. The intended effect of
this rule is to update the policy for
insuring peas in accordance with
Secretary’s Memorandum No. 1512-1,
requiring a review of the regulations as
to need, currency, clarity, and
effectiveness, and to comply with OMB
regulations requiring publication of
OMB control numbers assigned to
information collection requirements in
these regulations.

DATE: Written comments on this
proposed rule must be submitted not
later than October 17, 1983.

ADDRESS: Written comments on this
proposed rule should be sent to the
Office of the Manager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202) 477-3325.

‘l'ge Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum No. 15121 (June 11, 1981),
This action constitutes a review under
such procedures as to the need,
currency, clarity, and effectiveness of
these regulations. The sunset review
date established for these regulations is
April 1, 1988,

Merritt W. Sprague, Manager, FCIC
has determined that (1) this action is not
a major rule as defined by Executive
Order No. 12291 (February 17, 1981), (2)
this action will not increase the Federal
paperwork burden for individuals, small
businesses, and other persons, and (3)
this action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

This action will not have a significant
impact specifically upon area and
community development; therefore,
review as established by Executive

Order No. 12372 (July 14, 1982) was not
used to assure that units of local
government are informed of this action.

It has been determined that this action
is exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

All written comments made pursuant
to this rule will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C. 20250, during regular
business hours, Monday through Friday.

List of Subjects in 7 CFR Part 416
Crop Insurance, Pea.

Proposed rule
PART 416—[AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seg. ),
the Federal Crop Insurance Corporation
proposes to amend the Pea Crop
Insurance Regulations, effective for the
1984 and succeeding crop years, in the
following instances:

1. The Authority citation for 7 CFR
Part 416 is:

Authority: Secs. 508, 518, Pub. L. 75-430, 52
Stal, 73, 77 as amended {1508, 1516).

2.7 CFR Part 418 is amended in the
Table of Contents thereof by removing
the word “Reserved” from § 416.3 and
inserting, in its place, the words “OMB
control numbers assigned pursuant to
the Paperwork Reduction Act.”

3.7 CFR 416.3 is amended by
removing the word “Reserved” in the
title thereof and inserting, in its place,
the following:

§416.3 OMB contro! numbers assigned
pursuant to the Paperwork Reduction Act.
The information collection
requirements contained in these
regulations (7 CFR Part 416) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 05630003 and 0563~
0007.
4.7 CFR 416.7(d) Is amended by
removing the Pea Crop Insurance Policy
therein and inserting the following:

{d)
Department of Agriculture, Federal Crop
Insurance Corporation—Pea Crop
insurance Policy
{This is a continuous contracl. Refer to
Section 15.)

Agreement to insure: We whall provide the
insurance described in this policy in return
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for the um and your compliance with all
applicable provisions.

Thro ut thhumdpollcy “you" and “your”
refer to the ins shown on the accepted

Application and "we," "us" and “our” refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of Loss.

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period: (1) adverse weather
conditions; (2) fire; (3) insects; (4) plant
disease on acreage not planted to peas the
previous year; (5) wildlife; (6) earthquake; or
(7) volcanic eruption, unless those causes are
excepted, excluded, or limited by the
actuarial table or section 9e(8).

b. We shall not insure against any cause of
loss of produciton due to:

(1) green peas not being timely harvested,
unless we determine that, due to unusual
weather conditions, 8 substantial amount of
acres of green peas in the area were ready for
harvest at the same time;

(2) the neglect or malfeasance of you, any
member of your household, your tenants or
employees;

(3) the failure to follow recognized good
pea farming practices;

(4) damage resulting from the impoundment
of water by any governmental, public or
private dam or reservoir project; or

(5) any cause not specified in section la as
an insured loss.

2. Crop, acreage, and share insured.

a. The crop insured shall be either green
peas or dry peas which are planted for
harvest as peas; which are grown on insured
acreage and for which a guarantee and
pr;:nium rate are provided in the actuarial
table.

b. The acreage insured for each crop year
shall be peas planted on insurable acreage as
designated by the actuarial table and in
which you have & share, as reported by you
o‘r as determined by us, whichever we shall
elect.

c. The insured share shall be your share as
landlord, owner-operator, or tenant in the
insured peas at the time of planting.

d. We do not insure any acreage:

(1) Of green peas not grown under a
contract executed with a processor before
you report your acreage or excluded from the
processor contract for, or during, the crop

year;

(2) Where the farming practices carried out
are not in accordance with the farming

ractices for which the premium rates have
established;

(3) Which is irrigated and an irrigated
practice is not provided by the actuarial table
unless you elect to insure the acreage as

nonirrigated by reporting it as insurable
under section 3;

{4) Which is destroyed and it is practical to
replant to the same type of green peas or the
same varietal group of dry peas, and such
acreage is not replanted;

(5) Initially planted after the final planting
date contained in the actuarial table, unless
you agree to coverage reduction in writing on
our form;

(6) Of volunteer peas;

(7) Planted to a type or variety of peas not
established as adapted to the area or
excluded by the actuarial table;

{8) Planted with a crop other than peas; or

(9) Planted for the development or
production of hybrid seed or for experimental
purposes.

e. Where insurance is provided for an
irrigated practice:

(1) You shall report as irrigated only the
acreage for which you have adequate
facilities and water lo carry out a good
irrigation practice for peas at the time of
planting; and

(2) Any loss of production caused by
failure to carry out a good irrigation practice
for peas, except failure of the water supply
from an unavoidable cause occurring after
the beginning of planting, shall be considered
as due 1o an un cause. The failure or
breakdown of irrigation equipment or
facilities shall not be considered as & failure
of the water supply from an unavoidable
cause.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to planting.

PREMIUM ADJUSTMENT TABLE ?

[Porcont adiustments for tavorabie coninuous insurance expenence]

g. An instrument in the form of a “lease”
under which the insured grower retains
control of the acreage on which the insured
crop is grown and which provides for
delivery of the crop under certain conditions
and at a stipulated price(s) shall, for the
purpose of this contract, be treated as a
contract under which the insured has the
share in the crop.

3. Report of Acreage, Share, and Practice.

You shall report on our form:

a. All the acreage of peas in the county in
which you have a share;

b. The practice: and

¢. Your share at the time of planting.

You shall designate separately any acreage
that is not insurable. You shall report if you
do not have a share in any peas planted in
the county. This report shall be submitted
annually on or before the reporting date
established by the actuarial table. We may
determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities.

a. The production guarantees, coverage
levels, and prices for computing indemnities
are in the actuarial table.

b. If you do not elect a coverage level, you
shall have coverage level 2.

¢ You may change the coverage level and
price election on or before the closing date
for submitting applications for the crop year
as established by the actuarial table.

5. Annual Premium.

a. The annual premium is earned and
payable at the time of planting. The amount
is computed by multiplying the production
guarantee times the price election, times the
premium rate, times the insured acreage,
times your share at the time of planting, times
